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This topic contains discussion on sovereign immunity and the ability of the United States to sue, as well as forms for use 
in actions or proceedings relating to the United States as a plaintiff or defendant, including complaints, answers, motions, 
responses, and judgments. Other primary topics listed below, such as Federal Tort Claims Act $8 1 et seq., should also be 
consulted first. 


Treated Elsewhere: 
Administrative law, see 88 1 et seq. 


Civil rights, see $8 1 et seq. 

Civil service, see $8 1 et seq. 

Constitutional law, see §§ 1 et seq. 

Customs duties and import regulations, see §§ 1 et seq. 
Elections, see $8 1 et seq. 

Eminent domain, see $8 1 et seq. 

Federal practice and procedure, see $8 1 et seq. 
Federal tax enforcement, see $8 1 et seq. 
Federal taxation, see $8 1 et seq. 

Federal Tort Claims Act, see $8 1 et seq. 
Military civil defense, see $8 1 et seq. 

Social security and medicare, see $8 1 et seq. 
Taxpayers' actions, see $8 1 et seq. 


Treaties, see $8 1 et seq. 
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Veterans and veterans' laws, see $8 1 et seq. 
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The United States may, like one of its citizens, maintain any appropriate action at law or equity, either in the Federal Courts or 
in the state courts, to enforce its contracts and its rights arising under those contracts, or for the protection of its property rights. 
Actions by the United States are ordinarily instituted in the name of the United States by the Attorney General. It may intervene 
in an appropriate action in which it has a proprietary or governmental interest. In the absence of any statutory provision the 


United States 1s subject to the general rules of practice and procedure which govern private litigants.! 


The United States is immune from suit on claims against it or debts due from it except when it has consented to be sued. The 
United States may waive its exemption from suit by legislative enactment giving its consent to be sued. In order to maintain 
a suit against the United States, the plaintiff must bring the suit clearly within the terms of some statute authorizing suits of 


the character sought to be prosecuted.? 


With the exception of the classes of claims specifically exempted from its operation, the Federal Tort Claims Act is, in effect, 


a general waiver of governmental immunity from suit for torts arising from negligence of government employees.? 


Congress has provided for liability of the federal government in civil actions under certain circumstances. Recovery may be 
had also in any other civil action or claim not exceeding $10,000 founded either on the Constitution, any federal statute or 
regulation of an executive department, any express or implied contract with the United States, or for liquidated or unliquidated 


damages not sounding in tort. 
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Standing of Unsuccessful Bidder for Federal Procurement Contract To Seek Judicial Review of Award Under Tucker Act, 
28 U.S.C.A. s1491, 8 A.L.R. Fed. 3d Art. 9 

Construction and Application of 28 U.S.C.A. $1500, Providing Jurisdictional Bar for U.S. Court of Federal Claims, 7 A.L.R. 
Fed. 3d Art. 3 

Construction and Application of Alien Tort Statute (28 U.S.C.A. $1350)— Tort in Violation of Law of Nations or Treaty of 
United States, 64 A.L.R. Fed. 2d 417 

Construction and Application of Torture Victim Protection Act of 1991, 28 U.S.C.A. sec. 1350 note, 199 A.L.R. Fed. 389 
Construction and application of Federal Tort Claims Act provision (28 U.S.C.A. sec. 2680(h)) excepting from coverage 
claims arising out of false imprisonment, false arrest, malicious prosecution, or abuse of process, 152 A.L.R. Fed. 605 
Liability of federal government under sec. 107(a) of Comprehensive Environmental Response, Compensation, and Liability 
Act (42 U.S.C.A. sec. 9607(a)), 127 A.L.R. Fed. 511 

Sovereign immunity of United States under sec. 6001 of Resource Conservation and Recovery Act of 1976 (42 U.S.C.A. 
sec. 6961) with respect to criminal penalties or noninjunctive relief, 108 A.L.R. Fed. 632 

Application, to determination of government's liability under public contract, of doctrine of “constructive” invocation of 
clause authorizing termination for convenience of government—modern cases, 104 A.L.R. Fed. 661 

Immunity of federal tax agent from suit based upon agent's effort to enforce or collect tax, 99 A.L.R. Fed. 700 

Liability of Federal Government or government officials for action taken under Federal Witness Protection Program (18 
U.S.C.A. secs. 3521-3528 Supp IV 1986), 98 A.L.R. Fed. 545 

Construction and application of Federal Tort Claims Act provision excepting from coverage claims arising out of interference 
with contract rights (28 U.S.C.A. sec. 2680(h)), 92 A.L.R. Fed. 186 

Federal Tort Claims Act: Liability of United States for injury or death resulting from condition of premises, 91 A.L.R. Fed. 16 
Construction and application of Federal Tort Claims Act provision excepting from coverage claims arising out of assault and 
battery (28 U.S.C.A. sec. 2680(h)), 88 A.L.R. Fed. 7 

Applicability of libel and slander exception to waiver of sovereign immunity under Federal Tort Claims Act (28 U.S.C.A. 
sec. 2680(h)), 79 A.L.R. Fed. 826 

United States District Court jurisdiction of action brought by Indian tribe under 28 U.S.C.A. sec. 1362, 65 A.L.R. Fed. 649 
Propriety of awarding damages under Federal Tort Claims Act (28 U.S.C.A. secs. 1346, 2671 et seq.) to individuals whose 
mail is illegally opened, copied, or read by federal official or agency, 47 A.L.R. Fed. 285 

Liability of United States for negligence of air traffic controller, 46 A.L.R. Fed. 24 

Construction and application of 42 U.S.C.A. sec. 659(a) authorizing garnishment against United States or District of 
Columbia for enforcement of child support and alimony obligations, 44 A.L.R. Fed. 494 

Validity, construction, and application of 18 U.S.C.A. sec. 1361, making it unlawful to willfully injure or commit any 
depredation against any property of the United States, 42 A.L.R. Fed. 901 

Construction and application of Antidumping Act of 1921 (19 U.S.C.A. secs. 160-173), preventing actual or threatened 
injury to domestic industry resulting from sale in United States of merchandise at prices lower than in country of origin, 
42 A.L.R. Fed. 821 

United Nations resolution as judicially enforceable in United States domestic courts, 42 A.L.R. Fed. 577 

Authority of United States officials to conduct inspection or search of American registered vessel located outside territorial 
waters of United States, 40 A.L.R. Fed. 402 

Serviceman's right to recover under Federal Tort Claims Act (28 U.S.C.A. secs. 2671 et seq.), 31 A.L.R. Fed. 146 

Right to maintain private employment discrimination action under Executive Order 11246, as amended, prohibiting 


employment discrimination by government contractors and subcontractors, 31 A.L.R. Fed. 108 
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Doctrine of sovereign immunity as precluding or limiting application of judicial review provisions of Administrative 
Procedure Act (5 U.S.C.A. secs. 701 et seq.), 30 A.L.R. Fed. 714 

Recovery from United States of costs incurred by unsuccessful bidder in preparing and submitting contract bid in response 
to government solicitation, 30 A.L.R. Fed. 355 

Deposition expenses as includible in judgments for costs under 28 U.S.C.A. sec. 2412 in civil actions brought by or against 
United States, 29 A.L.R. Fed. 932 

Construction and application of Truth in Negotiations Act (10 U.S.C.A. sec. 2306(f)), requiring prime contractors and 
subcontractors to submit cost or pricing data, certified to be accurate, complete, and current, respecting certain government 
contracts, 24 A.L.R. Fed. 317 

Validity, construction, and application of provisions of 5 U.S.C.A. sec. 7311(3) and (4) prohibiting federal employees from 


striking, asserting right to strike, or being member of organization known to assert right to strike against government, 23 
A.L.R. Fed. 691 

Federal Tort Claims Act: when is a member of the armed forces “acting in line of duty" within meaning of 28 USC sec. 
2671, 1 A.L.R. Fed. 563 
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II. Forms 


8 2. Complaint or petition—Against United States— For value of 
additional and necessary work done beyond scope of contract 


Topic Summary References Correlation Table 
UNITED STATES DISTRICT COURT 


FOR THE /NAME OF DISTRICT] OF [NAME OF STATE] 


[Name of plaintiff], 


Plaintiff, 
Case No. [case number] 
V. [Name of document] 
UNITED STATES OF AMERICA, 
Defendant. 
COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a corporation incorporated under the laws of /name of state], with its principal place of business located at /street 


address of plaintiff], [name of county], [name of state], within the [designation of district]. 


. Defendant is the United States of America. 


. This action is brought to recover the value of work done by plaintiff beyond the scope and terms of a contract with defendant 


as is more fully described below. The court has jurisdiction of this action under 28 U.S.C.A. § 1346(a)(2). Plaintiff seeks to 
recover an amount not exceeding $10,000. 


. On [date of contract], plaintiff entered into a written contract with defendant, pursuant to which plaintiff agreed to [description 


of terms of contract]. A copy of the contract is attached as Exhibit /designation of exhibit] and made a part of this pleading 
by reference. 


. During the course of plaintiffs work done according to the contract, it became apparent that [description of further work that 


would be necessary in order that job be done properly]. 


. On discovery that {description of additional work] would be necessary, plaintiff informed /name of contracting governmental 


agency] that the contract did not cover or require this additional work. 


WESTLAW 


S 2. Complaint or petition—Against United States—For..., 24A Am. Jur. Pl. &... 


7. Plaintiff was then directed by /name of employee of government agency], an employee of the agency, to proceed with [description 
of additional work not included in contract], and plaintiff was advised by that individual that payment for the additional work 
would be adjudicated and adjusted at a later date. 


oo 


. Pursuant to these directions, plaintiff proceeded with the additional work not covered by the contract, the fair and reasonable 
value of the work being $/dollar amount of sum]. 


No 


. On [date of completion], on completion of the work required by the contract and the additional work described above, plaintiff 
presented to /name of employee of government agency] an itemized statement for the full amount due for the work, a copy of 
which statement is attached as Exhibit /designation of exhibit], and made a part of this pleading by reference. 


10. Payment for the additional work not specifically covered by the contract was refused by /name of employee of government 
agency] on [date of refusal]. On [date of demand], plaintiff demanded payment of $/dollar amount of sum], the amount due 
for the additional work not specifically covered by contract, and on /date of decision], [name of government agency] rendered 
a final decision denying the request for payment. 


11. On /date of appeal], plaintiff appealed the final decision of /name of government agency] to [name of other government 
agency]. Oral hearings were held at /place of hearing] on [date of hearing], and [name of government contract appeals board] 
rendered a decision denying plaintiff's appeal. 


12. The decisions of /name of contracting government agency] and of [name of appeals board] were arbitrary and capricious, 
were not supported by substantial evidence, and [statement of other reasons why administrative decision was incorrect]. 


13. Because defendant directed plaintiff to perform work not specifically covered by the contract, plaintiff is entitled to recover 
the reasonable value of the additional work, the sum of $/dollar amount of sum], with interest from [date of breach]. 


WHEREFORE, plaintiff requests: 


1. Damages in the amount of $/dollar amount of sum], with interest from [date of breach]; 
2. Costs of this action; and 


3. Such other and further relief as this court may deem proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, United Statesiji=m201 et seq. | 


Legal Encyclopedias 


Liability of United States on implied contract. Am. Jur. 2d, United States § 67 
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8 3. Complaint or petition—Against United States—Breach of contract, malfeasance, and fraud 


Topic Summary References Correlation Table 
UNITED STATES COURT OF FEDERAL CLAIMS 


[Name of plaintiff], 
Plaintiff, 


Case No. /case number] 


V. [Name of document] 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT 


Plaintiffs, /names of plaintiffs], by their attorney, [name of plaintiffs' attorney], allege: 


DEFINITIONS 


. “Wholesaler” or “Receiver” shall mean a person, firm, or entity that receives fresh fruits and vegetables for resale to other 


individuals, or entities who sell them to the end user. 


2. “Shipper” or “Grower” shall mean a person, firm, or entity that grows or ships fruits and vegetables to a Wholesaler or Receiver. 


U 


. The “United States Department of Agriculture” (referred to as the “USDA” or the “Defendant”) shall mean the agency of the 


executive branch of government that is responsible for matters relating to agriculture in the United States of America (referred 
to as the “U.S”). 


4. The “Agricultural Marketing Service" (referred to as the “AMS”) is an agency, which is an arm of the USDA, and is responsible 


for the promulgation and enforcement of regulations and the establishment of the standards for grading of fresh fruits and 
vegetables, shipped from various parts of the U.S. and other locations in the world, and received at various destinations in 
the U.S. 
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Nn 


. “USDA Agricultural Inspectors” shall mean those employees of the USDA who are charged with the responsibility of impartially 
inspecting, examining, and grading agricultural products, specifically, fresh fruits and vegetables at the places of business of 
Shippers or Wholesalers and Receivers for a fee paid by the Wholesaler, Receiver and/or an interested party requesting the 
inspection by the AMS. 


an 


. “Inspector in Charge” shall mean the inspector in charge of the AMS Office. “Assistant Inspector in Charge” shall mean the 
inspector who is the second in charge of the AMS Office. “Inspector” shall mean a USDA employee who is authorized to 
inspect agricultural products and report the results on the applicable inspection report. “Day Supervisor” shall mean the USDA 
employee who is charged with the responsibility of, inter alia, assigning the USDA inspectors to Wholesalers and/or Receivers 
who need inspections during the day. “Night Supervisor” shall mean the USDA employee who is charged with the responsibility 
of, inter alia, assigning the USDA inspectors to Wholesalers and/or Receivers who need inspections during the evening. 


Di 


*Good Delivery Standards" shall mean that the commodity which the Shipper delivers to the Receiver meets the contract 
requirements and grade standards which were agreed on between the parties at the time of the sale. 


oo 


. “Grade Standards” shall mean that if the shipment is handled under normal transportation service and conditions, it will meet 
the applicable U.S. Department of Agriculture Standards for the grades of the produce contracted, at the time of receipt by the 
Wholesaler or Receiver. 


No 


. "Common Carrier" shall mean any means of transportation for hire commonly used for the transport of agricultural product 
from the shipping point to the receiving point. 


10. *Out of Grade" shall mean that the shipment does not meet the applicable U.S. Department of Agriculture Standards for the 
grades of the produce contracted for, and, thus does not meet the grade contract requirements, provided it is handled under 
normal transportation service and conditions. 


11. *Does Not Meet Good Delivery Standards" shall mean that the commodity failed to meet the contract requirements at the time 
of receipt by the Wholesaler or Receiver. 


12. *Produce" shall mean fresh fruits and vegetables. 


13. “Soft” shall mean a fresh fruit that yields to physical pressure, in some cases leaving indentations in the flesh or skin of the 
produce. 


PRELIMINARY STATEMENT 


The Purpose of the Inspection Service 


14. The United States of America, through its agency, the USDA, is statutorily mandated, for a fee, to provide inspection services 
to wholesale dealers of produce, including the Plaintiffs, by the Agricultural Marketing Act of 1946 (referred to as the “AMA”), 
7 U.S.C.A. 8 1622(h). The AMA provides, in pertinent part, that the purpose of the USDA is: 
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To inspect, certify, and identify the class, quality, quantity and condition of agricultural products when shipped or 
received in interstate commerce, under such rules and regulations as the Secretary of Agriculture may prescribe, 
including assessment and collection of such fees as will be reasonable and as nearly as may be to cover the cost 
of the service rendered, to the end that agricultural products may be marketed to the best advantage, that trading 
may be facilitated, and that consumers may be able to obtain the quality product which they desire. ... 


15. The purpose of the inspection service is to assure that agricultural products meet defined standards on receipt by the Receiver, 
meet grade standards which are ordered, and to ensure fairness to both the Shipper and Receiver by impartially determining 
whether the products that were shipped meet the standards represented by the shipper and received by the Receiver. 7 U.S.C.A. 
8 1621 provides: 


The Congress declares that a sound, efficient, and privately operated system for distributing and marketing 
agricultural products is essential to a prosperous agriculture and is indispensable to the maintenance of full 
employment and to the welfare, prosperity, and health of the Nation.... 


In order to obtain these objectives, it is the intent of Congress to provide for ... an integrated administration of 
all laws enacted by Congress to aid in the distribution of agricultural products through research, market aids 
and services, and regulatory activities, to the end that marketing methods and facilities may be improved, that 
distribution costs may be reduced and the price spread between the producer and consumer may be narrowed, that 
dietary and nutritional standards may be improved, that new and wider markets for American agricultural products 
may be developed, both in the United States and in other countries, with a view to making it possible for the full 
production of American farms to be disposed of usefully, economically, profitably, and in an orderly manner. 


16. The purpose of the inspection service is to certify that the produce purchased meets, or fails to meet, conditions contracted for. 
Additionally, the inspection service certifies that the produce is, or is not, free from damage due to various worms and insects, 
and, in addition, free from all other defects, so that it will be completely safe for consumption by the consumer. In order to 
achieve this purpose, the AMS issues regulations and establishes grades for many agricultural products. On information and 
belief, if the inspector inspects produce which contains worms and/or other insects, it is their duty to report that finding to the 
appropriate authority. 


Regulations Establishing the Inspection Service 


17. The Secretary of Agriculture promulgated regulations under the Perishable Agricultural Commodities Act (referred to as the 
“PACA”), 7 U.S.C.A. 88 499a et seq., which set forth what the delivery and grade standards are for each commodity. For 
example, if the contract specifies that the commodity must meet a specific U.S. grade, then the U.S. Standards for Grades set 
forth the percentage of condition defects and decay (destination tolerances) which the commodity may contain and still meet 
the specific grade standard agreed on between the Shipper and the Receiver. 


18. The PACA also authorizes the Secretary of Agriculture to employ inspectors to inspect and certify produce at the request of any 
interested person, who has a financial interest in the produce. 7 U.S.C.A. 88 499a et seq. The AMS has exclusive jurisdiction 
to conduct inspections of perishable commodities which are subject to the federal regulations. 
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19. The Secretary of Agriculture has established an inspection service and regulations governing inspections of produce. 7 C.F.R. 
Pt. 46. The USDA employs, trains and pays agricultural inspectors who are assigned to various AMS offices throughout the 
United States. Many of the AMS offices, including the one located at the /location of office], [name of city], [name of state], 
are managed by an Officer in Charge, an Assistant Officer in Charge, as well as a Night and Day Supervisor. 


20. Anyone with a financial or economic interest in produce may make an application for inspection of the produce. Receivers, 
Shippers, brokers, Common Carriers, or anyone who purchases a load of produce, are examples of persons with a financial 
and/or economic interest in produce. 


How Produce is Purchased 


21. It is the custom and practice in the produce industry for a Wholesaler, or broker, to call or receive a call from a Shipper/ 
Grower and discuss the purchase of produce. Since the Shipper is generally located in one of several growing areas of the 
United States and/or the world, the Receiver or Wholesaler usually cannot inspect the produce he/she is buying. The Receiver 
or Wholesaler relies on the representations of the Shipper/Grower, or his/her agent. Pursuant to these understandings, produce 
is brought and sold. Oral negotiations are the trademark of this industry. In most instances where there is a broker, the broker 
will send a broker's memorandum to the Shipper/Grower outlining the terms of the purchase contract. Such a memorandum 
may also be issued where a Receiver or Wholesaler deals directly with a Shipper/Grower. There are many different methods 
by which produce can be purchased, among them are: 


e 


. The outright purchase of produce at a fixed price f.o.b. shipping point as defined in 7 C.F.R. 8 46.43(1). This means that the 
produce sold is to be placed “free on board" at the shipping point in “suitable shipping condition.” “Suitable shipping condition” 
means that the commodity at the time of shipment is in a condition which, barring common carrier induced problems, will 
assure delivery without abnormal deterioration at the agreed on contract destination. 


b. Consignment is when produce is shipped, by a Shipper, to a Receiver or Wholesaler who sells the produce and remits the 
proceeds to the Shipper, minus the Receiver's or Wholesaler's commission from the sale of the produce and handling charges. 
Following the sale, the Receiver or Wholesaler remits an “account of sales" to the Grower, Shipper, or broker, which enumerates, 
by lot number, the sale price for the produce sold. Generally, use of this method indicates that there is a weak market for that 
particular commodity or that the product has patent or latent defects that the Shipper/Grower knows about and is exposed at 
the receiving point. 


c. Price on arrival is when the Receiver or Wholesaler receives the produce from the Shipper and then the parties negotiate the price 
of the produce. The sales price is often market determinative. If the market for the produce is bad at the place of destination, 
the Receiver or Wholesaler will be able to negotiate a lower price with the Shipper. 


d. Price after sale is when the Shipper delivers the produce to the Receiver or Wholesaler who then sells the produce, and later 


negotiates the price of the produce with the Shipper. 


The Need for Inspections and How They Are Requested 


22. The USDA has provided an inspection service at the /name of market] (referred to as the Market") since the Market's inception 
in f identification of inception year]. 
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23. The condition of the product and the price of the product may be adversely affected at destination for a variety of reasons, for 
example: (a) an inherent defect in the product which is manifested during transportation of the product to destination; or (b) the 
quality may have been wrongly represented by the seller at the time of the contract, and was discovered on arrival at destination. 


24. A request for inspection, either at origin or at a destination, is made by either faxing or calling the local AMS office and 
requesting an inspection of a particular load, or part of a load of produce. Each inspection must be separately contracted for 
by the entity or person requesting the service. 


25. Time is of the essence regarding the performance of an inspection because produce is perishable. If the AMS office does 
not have an inspector available, the Wholesaler or Receiver must decide to sell the produce or wait for an inspection which 
could take as long as forty-eight (48) hours. If the load is not inspected in a timely manner an entire load of produce could 
be jeopardized because the Wholesaler or Receiver was unable to obtain a timely inspection. If a load is partially sold and an 
inspection 1s taken on the remainder of the load, and the load fails to make grade, a Shipper could refuse to give an allowance 
on the full load, but the Shipper would have to give an allowance on that part of the load that failed to make grade. 


26. An appeal inspection may be requested of the AMS by anyone who has a financial or economic interest in the produce who 
is dissatisfied with the results of an AMS inspection. Appeal inspections are performed by inspectors of a higher G.S. level 
who have not previously examined the produce in question. It is not uncommon for two inspectors to be present during an 
appeal inspection. 


27. A formal review of the produce may be requested by anyone who has a financial or economic interest in the produce who 
is dissatisfied with the results of the appeal inspection. Someone in “headquarters,” located in Washington D.C., then decides 
who will conduct the formal review. 


JURISDICTION AND VENUE 


28. The court has subject matter jurisdiction over this action pursuant to: 


a. 28 U.S.C.A. § 1331 because the claims at issue arise under the laws and Constitution of the United States. 


b. 28 U.S.C.A. 8 1367(a) because the breach of contract/fraud/state law claims asserted in this Complaint are so related to the 
claims arising under the laws of the United States that they are part of the same case or controversy. 


29. Venue is proper pursuant to 28 U.S.C.A. 8 1391(e) because the Defendant is an agency of the United States, a substantial part 
of the events giving rise to this action occurred in this District, the Plaintiffs reside and have their principal place of business in 
this District, and pursuant to 18 U.S.C.A. 8 1965, the AMS office transacted its affairs in this District. 


THE PARTIES 


30. Plaintiff, (name of plaintiff 1], is a corporation duly organized and existing under the laws of [name of state], with its principal 
place of business located at the Market, /name of city], [name of state]. 
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31. [Name of plaintiff 1]'s business mainly consists of purchasing potatoes from Shippers in various parts of the country. The 
potatoes and produce are then sold to various Wholesalers and retailers, or re-packed in consumer sized packages for sale to 
chain supermarkets and similar consumer vending merchants in the /name of state] metropolitan area. 


32. Plaintiff, /name of plaintiff 2], was and still is an individual residing in /name of county], [name of state]. 


33. [Name of plaintiff 2] was President and sole stockholder of [name of plaintiff 1] from its inception in [identification of inception 
year] through /identification of ending year]. 


34. On information and belief, Defendant, the USDA, is an agency of the United States. 


35. The USDA's main headquarters are located in Washington, D.C. 


36. The USDA has an AMS office in the Market which is located in /name of city], [name of state]. 


BACKGROUND OF THE CASE AND THE FACTS 


37. It was common knowledge that for many years complaints were made to senior administrators in the USDA regarding the 
inability of Receivers in the Market to obtain timely inspections. 


38. On information and belief, a group of Receivers went to Washington, D.C. to pursue the issue of inspection problems with an 
Under Secretary of Agriculture. The Receivers met with an Under Secretary of Agriculture to discuss their inability to receive 
timely inspections. The result of this meeting was a temporary increase in the number of inspectors assigned to the AMS office 
in the Market. 


39. [Name of plaintiff 2] has been in the produce business for over /number of years] years. [Name of plaintiff 2] specializes in 
buying and selling potatoes, Brussels sprouts and produce. /Name of plaintiff 2] is very knowledgeable about potatoes, Brussels 
sprouts, and produce. Shippers are aware of /name of plaintiff 2]'s knowledge of potatoes, Brussels sprouts, and produce, and 
[name of plaintiff 2] is highly respected in the produce industry for /his/her] fairness and honesty. 


40. On information and belief, in or about /name of month] [identification of year], [name of plaintiff 2] moved the bulk of the 
[name of plaintiff 1] operation from [place of former location] to the Market. /Name of plaintiff 2] called the AMS office in 
the Market for inspections of loads of produce that, in /his/her] opinion, did not make the grade or did not meet good delivery 
standards. In the event that /name of plaintiff 2] did not agree with the contents of the inspection, /name of plaintiff 2] called 
for an appeal inspection. The appeal inspection was performed by inspectors employed by the USDA at the AMS office located 
in the Market who were of a higher G.S. level than the inspectors who had performed the initial inspection. 


41. [Name of plaintiff 1] purchases potatoes in /number of pound]-lb. bags or boxes, or [number of pound]-lb. bags. [Name of 
plaintiff 1] purchases potatoes in bulk, which are transported to /name of plaintiff 1] by trailer or railcars. The trailers that the 
bulk potatoes are transported in consist, on average, of /number of pounds] lbs. of potatoes. The railcars that the bulk potatoes 
are transported in consist, on average, of [number of pounds] lbs. of potatoes. The potatoes are then re-packed into various 
consumer units, for consumer consumption. 
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42. During the period that /name of plaintiff 2] was President, [he/she] would call for inspections of loads of potatoes. 


43. Wholesalers/Receivers are entitled to allowances from Shippers when the produce has more than the allowable grade and 
condition defects. 


44. The term “Soft” refers to a condition defect in the produce. During the period in question, the USDA inspectors were instructed 
by their superiors not to write the word Soft on inspection certificates. By not using the word Soft to describe the condition 
of loads of produce /name of plaintiff 2] was not able to demand an allowance on many loads which caused a loss in profit 
for [name of plaintiff 1]. 


45. Administrative Law Judge Hon. /name of judge] issued a decision on or about /date of decision], arising our of a hearing 
in the matter of [title of proceeding and docket number] (referred to as the “ALJ Decision"), in which the court recounted the 
testimony of former USDA inspector /name of inspector] (referred to as Cash"), the FBI's cooperating witness, who admitted 
that /his/her] illegal activity began in [identification of commencement year] when [he/she] received money for inflating the 
number of boxes of a load of lettuce. (ALJ Decision, p. (designation of page)). 


46. In that hearing, as recounted in the ALJ Decision, Cash testified that regional people from the USDA would come to the 
Mercantile Exchange when potato loads were being inspected to “make sure they passed.” (ALJ Decision p. (designation of 


page)). 


47. The ALJ Decision also recounted Cash's testimony that USDA policy prohibited the inspectors from writing an inspection 
report for a load of potatoes with more than [percentage of defects]? grade defects. The USDA instructed the Officer in Charge 
to notify the inspectors that they were to call their supervisors if they had a load of potatoes with more than /percentage of 
defects]% grade defects. If the load of potatoes had more than /percentage of defects]% grade defects, USDA policy required 
that the inspectors write the inspection reflecting a lower percentage of grade defects. Specifically, Cash testified that 1f a load 
of potatoes had /percentage of defects]% grade defects he/she was instructed to call the Officer in Charge who would instruct 
him/her to continue taking samples until the percentage of defects fell to under /percentage of defects]%. Cash agreed that this 
inspection would not be accurate as /he/she/] had found a higher percentage of defects, but was following the instructions from 
[his/her] supervisor. (ALJ Decision, p. (designation of page)). 


Plaintiffs Have Standing to Bring This Action Before This Court 


48. On or about /date of filing], [name of plaintiff 2] filed a Notice of Claim for Damages with the USDA. A copy of the Notice 
of Claim is attached as Exhibit /designation of exhibit]. In the Notice of Claim, Plaintiffs alleged that the USDA negligently 
and knowingly permitted its inspectors to commit the intentional tort of malfeasance against Plaintiffs. Plaintiffs alleged that 
the torts committed by the USDA resulted in an injury to Plaintiffs in the sum of $/dollar amount of injury]. 


49. The USDA was the appropriate federal agency in which to file the administrative claim. Six months have passed since the 
Plaintiff filed the Notice of Claim, and the USDA has failed to make a final disposition of the claim by certified or registered 
mail in accordance with 28 U.S.C.A. § 2675. 


50. Plaintiffs elect to treat the USDA's lack of response to the claim as a final denial. 


WESTLAW 


§ 3. Complaint or petition—Against United States—Breach..., 24A Am. Jur. PI. &... 


51. Pursuant to 28 U.S.C.A. 8 2674, the United States is liable in tort in the same manner and to the same extent as a private 
individual under like circumstances. 


FIRST CAUSE OF ACTION 
(Malfeasance) 


52. Plaintiffs repeat and reallege the foregoing paragraphs as if set forth in full here. 


53. Malfeasance is intentionally doing something either legally or morally wrong which one had no right to do. 


54. The USDA was aware and instructed its inspectors to falsify inspection reports. 


55. The USDA instructed its inspectors to immediately contact their supervisors if they inspected a load of Idaho potatoes which 
contained grade defects over the permissible percentage of [percentage of defects]%. 


56. The USDA instructed the supervisors at the AMS office in the Market to tell the inspectors that if they found grade defects 
in the potatoes that averaged over /percentage of defects] 96 they were to take more samples and write the inspection for the 
permissible percentage allowed. 


57. The USDA was instructing their inspectors to violate the warning on the inspection certificates that states: “WARNING: Any 
person who knowingly shall falsely make, issue, alter, forge or counterfeit this certificate or participate in any such actions, is 
subject to a fine of not more than $1,000 or imprisonment for not more than one year, or both.” 


58. The instruction to violate the warning is illegal and immoral. The inability to obtain a fair and accurate inspection caused the 
Plaintiffs to sustain economic losses. Accordingly, the USDA is liable to Plaintiffs for the intentional tort of malfeasance. 


59. By virtue of the foregoing, the USDA is liable to the Plaintiffs for the sum of $/dollar amount of liability]. 


SECOND CAUSE OF ACTION 
(Malfeasance) 


60. Plaintiffs repeat and reallege the foregoing paragraphs as if set forth in full here. 


61. “Soft” is a common term in the produce industry that reflects a condition defect. 


62. The USDA instructed its inspectors not to use the word “Soft” when describing produce. The USDA instructed its inspectors 
not to use the word Soft when writing inspection reports of produce. The failure to use the word Soft to describe the condition 
of certain produce caused the inspection reports to be inaccurate. The USDA's instruction not to use the word Soft to describe 
the actual condition of the produce resulted in an inaccurate and unfair inspection certificate being issued. 
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63. The USDA's instructions not to use the word “Soft” was a violation of the warning on the inspection certificates that states: 
"WARNING: Any person who knowingly shall falsely make, issue, alter, forge or counterfeit this certificate or participate in 
any such actions, is subject to a fine of not more than $1,000 or imprisonment for not more than one year, or both." 


64. The instruction to violate the warning is illegal and immoral. The inability to obtain an accurate description of the condition 
of the produce caused the Plaintiffs to obtain unfair and inaccurate inspections. The Plaintiffs sustained economic losses as the 
result of the failure to obtain fair and accurate inspections. 


65. Accordingly, the USDA is liable to the Plaintiffs for the intentional tort of malfeasance. 


66. By virtue of the foregoing, the USDA is liable to the Plaintiffs for the sum of $/dollar amount of liability]. 


THIRD CAUSE OF ACTION 
(Fraud) 


67. Plaintiffs repeat and reallege the foregoing paragraphs as if set forth in full here. 


68. USDA inspectors were responsible for inspecting trailers and railcars full of produce for the Plaintiffs. At all times, the USDA 
supervisors instructed the inspectors to check to see 1f there was a number written on the inside of the trailer or railcar with a 
recent date and initialed by another inspector. The numbers represented corresponding USDA locations throughout the United 
States. The number on the trailer or railcar signified where that load had been previously inspected. If the inspectors found a 
load with a recent inspection date or number, the inspectors were required to contact their USDA supervisors. 


69. The USDA supervisors would contact the office that performed the prior inspection to request a copy of the prior inspection 
and give it to the inspector who would be performing the inspection. 


70. The inspectors were instructed by their supervisors to make the results of the inspection similar to the prior inspection results 
or slightly worse. 


71. These railcars or trailers were never properly inspected because the inspector would in fact base the subsequent inspection 
on the prior inspection. 


72. This practice violates the warning on the inspection certificate that states: “WARNING: Any person who knowingly shall 
falsely make, issue, alter, forge or counterfeit this certificate or participate in any such actions, is subject to a fine of not more 
than $1,000 or imprisonment for not more than one year, or both." 


73. This conduct is indicative of the fact that the USDA was aware that many of the inspectors were falsifying inspection reports 
in violation of the warning. 


74. This practice constitutes the intentional use of deceit by dishonest means. 
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75. The application process for obtaining an inspection, including the warning on the inspection certificate, induces reliance by 
the wholesalers that they will receive a fair and accurate inspection. The Plaintiffs justifiably relied on the representations of 
the USDA that they would be given a fair and accurate inspection. The practice of the USDA inspectors at the Market deprived 
the Plaintiffs of a fair inspection. 


76. The failure to obtain a fair inspection damaged the Plaintiffs monetarily because they were unable to obtain any allowance on 
the loads of produce. Accordingly, the USDA is liable to the Plaintiffs for fraud. 


77. By virtue of the foregoing, the USDA is liable to the Plaintiffs for the sum of $/dollar amount of liability]. 


FOURTH CAUSE OF ACTION 
(Breach of Contract) 


78. Plaintiffs repeat and reallege the foregoing paragraphs as if set forth in full here. 


79. A contract was formed between the Plaintiffs and the USDA when the Plaintiffs applied to the AMS office in the Market for 
an inspection and an inspector was sent to inspect a load of produce. 


80. On being contacted for an inspection, the USDA assented to give the Plaintiffs an inspection of the produce and the Plaintiffs 
assented to render payment to the USDA for the inspection. The Plaintiffs rendered payment in full to the USDA. 


81. Plaintiffs did not receive fair inspections when those inspections were altered in order to conform to an inspection at a previous 
location, or when more samples of potatoes were taken in order to ensure that the amount of grade defects did not exceed 
the /percentage of defects]?o threshold and an inspection was written reflecting same. Cash testified that this would not be an 
accurate inspection as [he/she] had found a higher percentage of defects. (ALJ Decision p. (designation of page)). Similarly, 
an inspection was not fair when produce was “soft” but was not identified as “soft.” Accordingly, the USDA is liable to the 
Plaintiffs for breach of contract. 


82. By virtue of the foregoing, the USDA is liable to the Plaintiffs for the sum of S/dollar amount of liability]. 


WHEREFORE, it is respectfully requested that judgment be entered in favor of the Plaintiffs and against the USDA, on the 
first cause of action in the sum of $/dollar amount of first cause judgment]; on the SECOND CAUSE OF ACTION in the sum 
of $/dollar amount of second cause judgment]; on the THIRD CAUSE OF ACTION in the sum of $/dollar amount of third 
cause judgment]; on the FOURTH CAUSE OF ACTION in the sum of $/dollar amount of sum]; attorney's fees, costs and 
disbursements in this action; and, such other and further relief as this court deems just, proper and equitable. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 
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Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
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24A Am. Jur. Pl. & Pr. Forms United States 8 4 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 4. Complaint or petition—Against United States—Land 
appropriated for public use flooded by government dam 


Topic Summary References Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff resides at / street address of plaintiff], [name of county], [name of state], and since [date of ownership] has been the 


owner in fee simple of certain land located at /location of property], more particularly described as follows: / Description of 
property]. 


. Defendant is the United States of America, and is liable for the acts of its agent [name of agency]. 


. This action is brought to recover compensation for certain lands appropriated for public use and adjoining lands which were 


damaged as more fully appears below. Plaintiff's claim does not exceed $10,000 and is based on the Fifth Amendment of the 
Constitution of the United States. Plaintiff is a citizen of the United States. The court has jurisdiction of this action under 28 
U.S.C.A. 8 1346(a)(2). 


. On or about /date of construction], defendant commenced construction of a dam on the /name of river], located at [location 


of river]. The dam was constructed by the Army Corps of Engineers pursuant to an Act of Congress. The dam was constructed 
to [description of purpose of dam]. 


. Construction of the dam was completed on /date of completion]. By [date of measurement], the level of the water impounded 


by the dam had reached an elevation of [number of feet] feet above sea level. 


. As a result of the raising of the water level of the /name of river], [number of acres] acres of land belonging to plaintiff were 


permanently flooded. In addition, /number of acres] acres of plaintiffs land will be subject to flooding, erosion, and other 
damage. The remainder of plaintiffs land has been greatly diminished in value, and plaintiff has had to expend considerable 
sums of money in order to relocate fences, sewer lines, roads, and the like As a result of the above, plaintiff has been damaged 
in the amount of $/dollar amount of damages]. 


. Defendant has not instituted any condemnation proceeding to acquire all or any part of plaintiff's land, nor has defendant paid 


or offered to pay to plaintiff any amount for the damages inflicted upon plaintiff's land. 
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8. On /date of claim], plaintiff filed a claim for damages in the amount of $/dollar amount of damages] with [name of government 
agency], which claim was denied on /date of denial]. A copy of the claim is attached as Exhibit /designation of exhibit] and 
incorporated by reference. 


WHEREFORE, plaintiff requests a judgment of this court in favor of plaintiff for: 


1. Damages in the amount of $/dollar amount of damages], with interest from [date of breach]; 
2. Costs of this action; and 


3. Such other and further relief as this court may deem proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesij7201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
Actions against the United States, generally. Am. Jur. 2d, United States §§ 60 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 5 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 5. Complaint or petition—Against United States— 
Property damage—Negligent operation of dam flood gates 


Topic Summary References Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. This is an action arising under the Federal Tort Claims Act, 28 U.S.C.A. §§ 2671 et seq. This court is vested with jurisdiction 


pursuant to 28 U.S.C.A. § 1346(b). 


. Plaintiff resides at /street address of plaintiff], [name of county], [name of state], all of which are within the {designation of 


district] of [name of state]. The acts and omissions complained of in this complaint occurred within the /designation of district], 
[name of county], [name of state]. 


. The incidents complained of occurred on or about /date of incidents]. 


. At all times relevant to this complaint, there existed in the locality specified above a reservoir and dam known as /name of 


dam or federal water project]. This reservoir and dam project was developed by defendant United States under Congressional 
authority in accordance with House Document Number /number of document], and was designed and operated for the dual 
purpose of flood control and to provide recreation for members of the public. 


. At the time of the incidents complained of in this complaint, defendant's release of water from the /name of dam] caused 
p p 


the erosion of a riverbank and the flooding of low-lying areas of plaintiff's property, which is located on the /name of river], 
downstream from the /name of dam]. 


. As a result of defendant's negligence in its operation of the flood gates of the dam for the purpose of promoting recreational 


use, plaintiff's farm and riverbank have been damaged as follows: / Description of nature of damage to riverbank and plaintiff's 
property]. 


. On or about /date of claim], plaintiff presented a claim to defendant United States, through /name of office of US agency at 


which claim was presented], for damages arising out of the incident described above. This claim was rejected by defendant in 
writing on or about /date of rejection]. Copies of the claim and denial are attached as Exhibits /designation of exhibits], and 
incorporated by reference. 


WHEREFORE, plaintiff respectfully requests judgment against defendant United States in the sum of $/dollar amount of request 
of judgment], together with attorney's fees and costs of suit, and any further relief which the court may deem just and proper. 
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Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Liability for damages caused by dam on natural watercourse. Am. Jur. 2d, Waters $ 99 
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24A Am. Jur. Pl. & Pr. Forms United States 8 6 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 6. Complaint or petition—Against United States— For injunction and 
declaratory judgment—Illegal dismissal from government employment 


Topic Summary References Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


FIRST CAUSE OF ACTION 


. Plaintiff is a citizen of /name of state], and resides at [street address of plaintiff], [name of county], [name of state]. 


. Defendant is the United States of America, acting through its agent /name of agency]. 


. This is an action for an injunction against /name of agency that formerly employed plaintiff]. This court has jurisdiction of the 


action under /citation of statute]. 


. Plaintiff was employed on /date of employment], by [name of government agency] as [description of position]. From [date of 


employment], to [date of suspension], plaintiff competently, diligently, and loyally performed duties for the agency. 


. By a letter dated, a copy of which is attached as Exhibit /designation of exhibit] and made a part of this pleading by reference, 


[name of government agency supervisor] notified plaintiff of [his/her] suspension from duty without pay, effective /effective 
date of suspension], assigning as ground for the suspension various charges, essentially that plaintiff had been in sympathetic 
association with persons alleged to have been members of, or in sympathetic association with, the Radical Jihad Party, a 
notorious international terrorist group, and had concealed from the government the true extent of these associations at the 
time of a previous inquiry into them. Because such associations and activities tended to show that plaintiff was not reliable or 
trustworthy, the supervisor stated in the letter that plaintiffs continued employment was contrary to the best interests of national 
security and the agency. 
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an 


. Plaintiff in fact is a loyal American and is entirely reliable and trustworthy and is in no way a danger to the maintenance of 
national security. Moreover, plaintiff immediately severed all ties to the Radical Jihad Party on being notified that plaintiff's 
association with that party was objectionable. 


m 


. On /date of filing], plaintiff filed a written answer to the statement of charges made against /him/her], and appeared before a 
security hearing board of the /name of agency] on [date of hearing]. Plaintiff s written answer is attached as Exhibit /designation 
of exhibit], and made a part of this pleading by reference. At the hearing, no evidence was adduced by the /name of agency] in 
support of the charges against plaintiff, nor did any witnesses testify against plaintiff. Plaintiff testified at length, and presented 
several witnesses; plaintiff and the witnesses were extensively cross-examined by member of the agency at the hearing. 


oo 


. At the hearing, certain witnesses who had supplied information adverse to plaintiff's interests were identified but were not 
produced for cross-examination by plaintiff. 


9. Over plaintiffs objection, much matter wholly irrelevant to the issues under consideration was introduced at the hearing. 


10. On /date of notice], a notice of dismissal effective /date of dismissal], was sent to plaintiff over the signature of /name of 
agency official], stating that the dismissal was “in the interest of national security for the reasons specifically set forth in the 
letter of charges dated /date of letter]." A copy of the notice is attached as Exhibit /designation of exhibit] and made a part 
of this pleading by reference. 


11. On /date of application], plaintiff applied for a rehearing of the case, which request was denied on /date of denial]. 


12. On /date of application], plaintiff applied for reinstatement of employment, but the application was denied on /date of denial]. 


13. Plaintiff has exhausted all administrative remedies available to plaintiff in seeking reinstatement. 


14. Defendant's actions in suspending and dismissing plaintiff from employment were in violation of plaintiff's rights to procedural 
safeguards, and therefore the suspension and subsequent dismissal were illegal. 


15. Plaintiff will suffer irreparable harm, damage, and injury unless reinstated in employment with /name of agency]. 


16. Plaintiff has no adequate remedy at law or otherwise for the harm or damage done by defendant in suspending and dismissing 
plaintiff because /statement of reasons]. 


SECOND CAUSE OF ACTION 


17. This cause of action for declaratory relief is brought under the provisions of 28 U.S.C.A. 8 2201 for the purpose of determining 
a question in actual controversy between the parties. 


18. Plaintiff realleges all allegations contained in Paragraphs 1, 2, and 4 through 15 of the FIRST CAUSE OF ACTION. 


WHEREFORE, plaintiff requests that: 
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. The court declare that plaintiff is entitled to reinstatement as /nature of position] in [name of government agency]; 
. The court declare that plaintiff is entitled to $/dollar amount of back pay] in back pay, with interest from /date of breach]; 
. Defendant be ordered to reinstate plaintiff and pay the back pay and interest; and 


. This court grant costs to plaintiff and such other and further relief as it may deem proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
Procedural due process. Am. Jur. 2d, Constitutional Law §§ 823 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 7 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 7. Complaint or petition—Against United States—Wrongful termination of court security 
officers— For declaratory and injunctive relief, back-pay, reinstatement, and damages 


Topic Summary References Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiffs, /names of plaintiffs], allege: 


I. 
PRELIMINARY STATEMENT 


. This is an action against the United States of America, the United States Marshals Service (USMS), an agency of the United 


States of America, the United States Department of Justice, an agency of the United States of America, by and through the 
Honorable /name of attorney general], Attorney General, who have been acting individually and in concert to procure the 
wrongful terminations of Plaintiffs, formerly Court Security Officers (CSO) in defendant United States Marshals Service, in 
violation of their rights under their contracts of employment, in violation of their civil rights, and in violation of the Age 
Discrimination in Employment Act (ADEA), the Americans with Disabilities Act (ADA), and the comparable state statutes 
prohibiting discrimination against persons because of their age or disabilities or perceived disabilities or a record of disabilities 
and in violation of the Rehabilitation Act of 1973, and effectuating such terminations in violation of the Plaintiffs' rights to 
substantive and procedural due process. 


II. 
JURISDICTION AND VENUE 


. This court has jurisdiction over the subject matter of this action pursuant to 42 U.S.C.A. § 1983, 28 U.S.C.A. 8 1331 (federal 


question jurisdiction) and 28 U.S.C.A. 8 1343(a)(3), 28 U.S.C.A. 8 1343(a)(4) (civil rights jurisdiction), the Rehabilitation Act 
of 1973; 29 U.S.C.A. 88 701 et seq., the Age Discrimination in Employment Act of 1967, 29 U.S.C.A. 88 621 et seq., and the 
Americans With Disabilities Act. Declaratory relief is authorized by 28 U.S.C.A. 8 2201 and Fed. R. Civ. P. 57. Injunctive relief 
is authorized by 28 U.S.C.A. 8 2202, 42 U.S.C.A. 8 1983 and Fed. R. Civ. P. 65. Defendant federal agencies are in violation 
of the requirements of the Federal Administrative Procedures Act, 5 U.S.C.A. 88 551 et seq. Defendants have further deprived 
Plaintiffs of procedural due process in violation of the Fifth Amendment to the U.S. Constitution as enforced by 42 U.S.C.A. 
§ 1983. 
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U 


. Venue is proper in this court pursuant to 28 U.S.C.A. 8 1391(b) because the Defendant USMS does business in connection with 
the subject contracts of employment with the employment of court security officers in /name of state]. 


A 


. Further, Plaintiffs desire to pursue claims under the Back Pay Act, 5 U.S.C.A. 8 5596, with respect to the pay and compensation 
lost by them on account of the unlawful acts of Defendants, as described in this Complaint. To the extent this court lacks 
jurisdiction over Back Pay Act claims in excess of $/dollar amount of present jurisdictional sum], at the conclusion of the 
adjudication, Plaintiff will petition for transfer of this case to the United States Court of Federal Claims for adjudication of 
the Back Pay Act claims. 


Nn 


. In addition to other specified relief, Plaintiffs seek damages in an amount in excess of $/dollar amount of damages sought], 
exclusive of interest, attorney's fees, and costs. 


HI. 
PARTIES 


D 


Plaintiff, /name of plaintiff 1], is a citizen and resident of /name of state] and was terminated from /his/her] employment as 
a Court Security Officer (CSO) in /name of city], [name of state] on [date of termination]. Plaintiffs, [name of plaintiff 1]'s, 
termination was wrongfully made on the basis of a perceived disability, or failure to accommodate /his/her] disability, and/ 
or [his/her] age in violation of the Due Process Rights Plaintiff /name of plaintiff 1] possessed under [his/her] employment 
arrangement. 


7 to 11. [Statement of imilar allegations for other plaintiffs]. 


12. Plaintiffs are entitled to a ruling to the effect that the administrative remedies completed by various Plaintiffs in the [title of 
case in other jurisdiction], may be relied on by Plaintiffs for the exhaustion of their administrative remedies under the “single 
filing rule” or “piggy-backing doctrine.” Plaintiffs have received Right-to-Sue letters from the EEOC and their process under 
the USMS/DOJEEO procedure has been exhausted. 


13. The /name of security service] is a contractor for the USMS, whose contract requires it to provide Court Security Officers 
for protective services in federal buildings in various states of the United States, including the federal court facilities in /name 
of state]. 


14. The Defendant USMS has the authority to “credential” the CSOs employed by /name of security service], is a part of the 
Department of Justice, and is an agent of the United States government. Further, the USMS exercises sufficient dominion and 
control over the CSOs as to make it an employer of the CSOs for purposes of the illegal behavior alleged in this complaint. 


15. The Defendant Department of Justice, by and through its Chief Administrative Officer, the Honorable /name of attorney 
general], Attorney General, has some supervisory authority over the USMS and the CSOs, and is also an agent of the United 
States of America. 


16. The Defendant United States of America is the ultimate authority to which the USMS and the United States Department of 
Justice are responsible for their wrongful acts and omissions. 


IV. 
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FACTUAL ALLEGATIONS 


17. Plaintiffs were employed under the terms and conditions of contracts between the USMS and /name of security service], which 
contracts in turn referred to and adopted various terms and conditions in the Collective Bargaining Agreement (CBA) between 
[name of security service] and certain unions representing Plaintiffs. 


18. Under the CBA there is a provision to the following general effect: 


After completion of the probationary period, as specified in Section 2.5, no Employee shall be dismissed or 
suspended without just cause, unless the company is directed by the U.S. government to remove the Employee 
from working under the Employer's contract with the U.S. government, or if the Employee's credentials are denied 
or terminated by the U.S.M.S. or in cases of gross misconduct by the Employee. The company's contract with 
the U.S. government sets out performance standards for CSOs in Section C of the contract between the company 
and the U.S.M.S. 


In other words, the CSOs are not employees at-will, but rather can only be terminated for cause or for a bonafide and valid 
reason for revocation for their credentials. 


19. By virtue of the mentioned contracts and agreements and the policies and procedures of the USMS, Plaintiffs were not “at- 
will" employees and are entitled to due process, both procedural and substantive, and protection from termination without cause, 
which contract rights (including the Covenant of Good Faith and Fair Dealing) have been denied Plaintiffs. 


20. Plaintiffs were physically and medically qualified for their employment as Court Security Officers at the time of their 
employment, and were physically and medically qualified (subject to reasonable accommodation in some instances) at the 
time of their termination, which termination was accomplished by a revocation of credentials by the USMS followed by their 
termination by /name of security service]. 


21. Plaintiffs are informed and therefore allege that in certain instances where USMS has revoked or sought to revoke credentials, 
[name of security service] has disagreed with that determination. 


22. Plaintiffs were fully qualified medically for the performance of their duties, both under any medical standards which existed 
at the time of their employment or any reasonable medical standards allegedly or appropriately relied on by the Defendants 
at the present time. To the extent Plaintiffs, or any of them, may have a disability, each or all of them can fully perform their 
duties with reasonable accommodation. 


23. Plaintiffs have been informed from various sources, and therefore allege it to be the fact, that the USMS is using the present 
health standards as a surrogate for its desire and goal to perpetrate termination by virtue of age on the CSOs. For example, 
[name of officer], the Chief of Judicial Protection for the USMS, admitted in a conversation with CSO /name of officer] that the 
final report on medical requirements for Court Security Officers had the purpose of “getting rid of the old guys.” Additionally, 
approximately /number of years] years ago, [name of chief U.S. marshal], who was then the Chief U.S. Marshal for /name of 
state], stated that the USMS had been drafting a plan for the termination of all CSOs over the age of 65 and that they had had 
to abandon that plan after discovering the plan would constitute unlawful age discrimination. 
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24. The Defendant USMS has in a number of instances revoked the medical qualification credential of a CSO or has threatened to 
revoke the credential of a CSO based on: (1) faulty medical exams; (2) examinations which do not meet the criteria established 
by the USMS; (3) incorrect interpretation of the results of the examinations; and (4) medical reports based on incorrect testing 
standards (such as failure to test with hearings aids when the standards permit). 


25. Plaintiffs in the /name of other action involving termination of CSOs] action have exhausted all required administrative 
remedies through the agencies of the federal government and have received authorization to proceed in court. Additionally, they 
have received notices from the USMS and the U.S. Department of Justice that there are no further grievance or administrative 
appeal procedures to which they are entitled by virtue of USMS's position that the CSOs are not employees of the USMS. 
Additionally, several terminated CSOs have completed their required filings and claim process before their respective Human 
Rights Commissions. Those CSOs who have not completed their administrative proceedings are entitled to “piggyback” on the 
filings of those who have. Plaintiffs have received their Right-to-Sue letters from the EEOC and there are no administrative 
remedies available through the Department of Justice. Similarly, there are no available or unexplored or unutilized grievance 
procedures under the Collective Bargaining Agreement with /name of security service] in which the wrongful revocation of 
Plaintiffs' credentials can be addressed. 


26. The USMS in filings in the Administrative proceedings contends that it has no responsibility for the wrongful terminations of 
Plaintiffs and threatens to wrongfully terminate others CSOs on the basis that (1) it is not the employer under theories applicable 
to determination of *independent contractor status" in other circumstances; and under the further theory that (2) if the CSOs have 
been wrongfully terminated, it is the actions of the Contracting Corporations themselves which effected the terminations despite 
the USMS's knowledge that the terminations were brought about solely and exclusively by the withdrawal of certification by the 
USMS. The Contracting Corporation, /name of security service], having knowledge of the wrongful revocation of certification 
by the USMS, is not justified in carrying out the illegal and wrongful terminations without having first attempted to obtain a 
court order legitimizing its right to do so. In seeking to effect new standards, the Defendants have failed to comply with the 
requirements for establishing new substantive rules under the Administrative Procedure Act, 5 U.S.C.A. 88 551 et seq. 


27. 42 U.S.C.A. 8 12112(b)(2) provides that /name of security service], by participating and contracting and arranging with the 
Federal Defendants in an arrangement and relationship which results in discrimination, is equally responsible for discriminatory 
acts perpetrated by the Federal Agency, that section reading in part as follows: 


(a) General rule 


No covered entity shall discriminate against a qualified individual with a disability because of the disability of such 
individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee 
compensation, job training, and other terms, conditions, and privileges of employment. 


(b) Construction 


As used in subsection (a) of this section, the term "discriminate" includes— 


(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects the opportunities 
or status of such applicant or employee because of the disability of such applicant or employee; 


(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting a covered 
entity's qualified applicant or employee with a disability to the discrimination prohibited by this subchapter 
(such relationship includes a relationship with an employment or referral agency, labor union, an organization 
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providing fringe benefits to an employee of the covered entity, or an organization providing training and 
apprenticeship programs). 


These sections are incorporated by reference in each of the causes of action set forth in V, below. 


V. 
CLAIMS FOR RELIEF 


FIRST CAUSE OF ACTION 
(Due Process) 


28. Plaintiffs replead Paragraphs 1 through 27 as if fully set forth here. 


29. By virtue of the union contract and by virtue of the contractual arrangements between /name of security service] and the 
USMS, Plaintiffs were not at-will employees, but rather can only be terminated for just and reasonable cause after being afforded 
appropriate procedures and hearing opportunities to protest or contest any inappropriate application of medical standards, 
interpretation of medical standards, or medical testing or any other reason which was improperly invoked or utilized by the 
USMS in withdrawing their credentials. No such grievance or hearing process was provided to the Plaintiffs to present such 
matters, and the Defendants, and especially the government entities, have taken and continue to take the position that the 
Plaintiffs were not entitled to any substantive and procedural hearings in that regard, all of which is in violation of the due 
process clauses of the United States Constitution and 42 U.S.C.A. § 1983. (There is case authority to the effect that government 
employees may not maintain a due process claim if their wrongful termination is subject to remediation under the Rehabilitation 
Act of 1973. In companion cases throughout the United States the Federal Defendants have asserted the position that the CSOs 
are not federal employees and have also asserted the position that they do not have a claim under the Rehabilitation Act of 1973. 
In the event this court should adopt the position of the Federal Defendants on those two issues, then, in that event, Plaintiffs 
desire to pursue their due process claims. On the other hand, if Plaintiffs are permitted to pursue their SECOND CAUSE OF 
ACTION to the jury or other favorable conclusion, then Plaintiffs will withdraw their due process claims.) 


SECOND CAUSE OF ACTION 
(Wrongful Termination Under the Rehabilitation Act of 1973) 


30. Plaintiffs replead Paragraphs 1 through 29 as though fully set forth here. 


31. The Plaintiffs have been wrongfully terminated due to a perceived disability or record of disability under the Rehabilitation 
Act of 1973 (or failure to provide reasonable accommodation) and, therefore, are entitled to be reinstated and to receive past 
and future economic and emotional general damages and attorney's fees whether they are reinstated or not. Plaintiffs are further 
entitled to injunctive relief. 


32. The acts and omissions which were inappropriate, include, but are not limited to: termination; failure to accommodate; 
acquiescence in the USMS revocation of credentials to serve as CSOs based on a perceived rather than an actual disability; 
negligent or willful failure to make decisions based on the actual medical record of the Plaintiffs; failure to provide the 
Plaintiffs with a meaningful and appropriate process of review and analysis of medical information; failure to follow the 
medical guidelines which are applicable to the employment; failure to follow appropriate medical testing procedures; incorrect 
analysis of medical test results; and other improper acts or omissions which have lead to the revocation of credentials by the 
USMS. Although some documentation contains denials by /name of security service] that it "perceived" that the Plaintiffs had 
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disabilities, its actions acceded to that perception by the USMS and indeed /name of security service] cooperated with the 
USMS in the termination of the CSOs without proper and adequate resistance to the revocation of the credentials. Additionally, 
[name of security service] made no effort to place the Plaintiffs in alternative positions with the company and did not consult 
with the Plaintiffs about potential accommodations as required by the regulations of the EEOC. 


33. The acts and omissions of the Defendants above alleged constitute wrongful termination and other wrongful activity as 
proscribed by the Rehabilitation Act of 1973, 29 U.S.C.A. 88 501 et seq., and 29 U.S.C.A. §§ 701 et seq. The defendants have 
violated the Rehabilitation Act by acts and omissions including, but are not limited to: termination; failure to accommodate; 
revocation of credentials to serve as CSOs based on a perceived rather than an actual disability; negligent or willful failure 
to make decisions based on the actual medical record of the Plaintiffs; failure to provide the Plaintiffs with a meaningful and 
appropriate process of review and analysis of medical information; failure to follow the medical guidelines which are applicable 
to the employment; failure to follow appropriate medical testing procedures; incorrect analysis of medical test results; and other 
improper acts or omissions which have lead to the revocation of credentials. The Court Security Officer Program comes within 
the definition of *... any program or activity conducted by any Executive agency,” it being a program under the direction and 
control and operation of the United States Department of Justice, the U.S. Marshals Service, and /name of attorney general], 
thereby making the Rehabilitation Act applicable to /name of security service]. For purposes of the Act, the Plaintiffs are 
employees of both the U.S. Marshals Service and /name of security service]. 


THIRD CAUSE OF ACTION 
(Age Discrimination in Employment Act) 


34. Plaintiffs replead Paragraphs 1 through 33 as though fully set forth here. 


35. The Age Discrimination in Employment Act (ADEA), 29 U.S.C.A. §§ 621 et seq., prohibits discrimination in employment 
based on age. 


36. The Plaintiffs are persons within the protected category of employees under the ADEA and were and are qualified to perform 
their work as Court Security Officers. 


37. The Plaintiffs were replaced by younger persons whose qualifications were not greater than those of the Plaintiffs. 


38. The Plaintiffs were terminated because of their age by /name of security service], which acted in conjunction with the USMS, 
which in turn had sought to achieve a younger-appearing security force. 


39. Neither /name of security service] nor the USMS are entitled to violate the rights of the Plaintiffs due to their age under the 
pretext of misapplication of physical health standards or improper health testing or misinterpretation of test results. 


40. The USMS cannot directly discriminate against the Plaintiffs because of their age, and it cannot do so indirectly by having 
its contractor, /name of security service], perform the discriminatory acts. The withdrawing of Credentials because of asserted 
medical conditions is a ruse and a pretext to terminate or threaten to terminate the Plaintiffs because of their age. [Name of 
security service] has gone along with the efforts of the USMS to engage in age discrimination, and /name of security service]'s 
protestations were merely the giving of lip service to give the appearance of a contrary position. 


4]. One example of the evidence available to establish that the medical standards (regardless of the validity) are being utilized by the 
Defendants as a surrogate for blatant age discrimination is the following comparison of the standards used for various agencies 
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employing officers in a comparable line of work. The hearing requirements for peace officers in activities more dangerous 
and physically demanding than the work environment of CSOs are less stringent than those being applied to the CSOs as 
demonstrated by the following table: / Display of table]. 


42. The Plaintiffs' damages for violation of the ADEA, 29 U.S.C.A. §§ 621 et seq., include backpay, frontpay, loss of past and future 
benefits, emotional distress and a doubling of backpay damages, prejudgment interest and benefits by virtue of the Defendants' 
willful conduct and an award of attorney's fees and costs. Plaintiffs seek equitable relief including reinstatement. 


FOURTH CAUSE OF ACTION 
(Breach of Contract) 


43. Plaintiffs replead Paragraphs 1 through 42 as though fully set forth here. 


44. By virtue of the terms and conditions of their employment, the Plaintiffs were not “at-will” employees and were entitled to 
full and complete reinstatement and bridging of benefits and past and future economic and general damages. The Defendants 
breached the contract by terminating the CSOs without cause and without procedural and substantive due process. Further, 
Defendants' actions were a breach of the Covenant of Good Faith and Fair Dealing" and are in violation of the public policy 
of [name of state] and the United States of America. 


45. The Plaintiffs seek damages and a declaratory judgment that any provision of their employment contract arrangement which 
requires or permits Defendants to act illegally or in violation of public policy are null and void. Plaintiffs have been required to 
incur unreimbursed expenses for medical testing and medical reports because of Defendants' actions and are entitled to recover 
these expenses because payment for them is the responsibility of the Defendants. 


FIFTH CAUSE OF ACTION 
(Back Pay Act, 5 U.S.C.A. 8 5596) 


46. Plaintiffs replead Paragraphs 1 through 45 as though fully set forth here. 


47. By virtue of their day-to-day supervision and control by officers and USMS employees, each Plaintiff, while employed as a 
CSO, was “an employee of an agency,” within the meaning of 5 U.S.C.A. 8 5596(b)(1), who has been affected by an unjustified 
or unwarranted personnel action resulting in the withdrawal of pay, allowances or differentials. 


SIXTH CAUSE OF ACTION 
(Concert of Action) 


48. Plaintiffs replead Paragraphs 1 through 47 as though fully set forth here. 


49. The Contracting Corporation, /name of security service], and the Defendant government entities, either by intention or by 
the happenstance of their various contracts, regulations, and policies, are and have been acting in concert to bring about the 
wrongful termination of Plaintiffs by virtue of the following and other devices: 


[Name of security service] claims they are not responsible for wrongful termination under an ADA theory because: 
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a. They are only carrying out orders under their contractual arrangements with the USMS when the USMS revokes a Court Security 
Officer's credentials; while, 


b. Nevertheless terminating the employee when it well knows that the employee neither has a disability, a disability which cannot 
be accommodated, nor a perception by [name of security service] itself of a disability; while at the same time. 


The USMS claims that it is not the employer and therefore it cannot be liable for wrongful termination when, in fact: 


a. The USMS triggers the termination by /name of security service] through its wrongful revocation of Credentials, and 


b. The USMS was party to and insisted on the policy, the contractual arrangements, and regulatory foundation of the hiring 
arrangement of the CSOs. 


50. Neither the /name of security service] nor the USMS has either a right or a duty to implement contract provisions which are 
illegal or contrary to public policy. 


VI. 
DAMAGES 


51. The damages to the Plaintiffs exceed the sum of $/dollar amount of sum], exclusive of interest, costs and attorney's fees on 
each cause of action. Some of Plaintiffs' damages are compensable by a monetary award of past and future loss of wages and 
benefits, emotional and other general damages, and bridging of seniority and retirement benefits, and/or reinstatement. Other 
of Plaintiffs' damages are irreparable and have no adequate remedy at law. The Plaintiffs are entitled to be reimbursed from 
the Defendants for the cost of medical examinations which were ordered and conducted and not paid for by the Defendants 
under the terms of the employment contract. 


VII. 
REQUEST FOR RELIEF 


WHEREFORE, Plaintiff respectfully requests relief as follows: 


ee 


. The court assert jurisdiction and venue over this case. 


N 


. The court provide the Plaintiffs with appropriate injunctive and/or mandamus relief. Plaintiffs request leave to conduct discovery 
before moving for injunctive or mandamus relief. 


U 


An Order reinstating Plaintiffs in their employment. 


A 


Payment of general and special damages, including economic loss, both past and future as may be proved at trial, together with 
bridging of seniority and benefits and for reimbursement of medical exam expense. 
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Nn 


. On proper application, the issuance of temporary restraining orders, preliminary injunctions, permanent injunctions, and writs 
of mandate as may be appropriate to prevent further wrongful conduct on the part of the Defendants and to protect the rights 
of the Plaintiffs. 


an 


. A Declaratory Judgment that any provisions of the contract between the USMS for /name of security service] and/or the 
Collective Bargaining Agreement and/or the employment relationship in general which result in illegal action or violation of 
public policy is null and void. 


M 


. With reference to the FIFTH CAUSE OF ACTION (Back Pay Act), to the extent that such relief, or equivalent relief, is not 
ordered by the court under the other causes of action in this Complaint, at the conclusion of the adjudication of the other causes 
of action, Plaintiffs will petition for transfer of this case to the United States Court of Federal Claims for adjudication of the 
Back Pay Act claims of Plaintiffs. 


oo 


. An award to the Plaintiffs of reasonable attorney's fees, costs and expenses. 


No 


. Such other and further relief as may be just and equitable. 


DEMAND FOR JURY TRIAL 


Plaintiffs demand a trial by jury on their causes of action at law. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesijiem201 et seq. 
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Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law $ 405 
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Topic Summary References Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, [name of plaintiff], for causes of action against the Defendant, /name of government agency], alleges: 


. Plaintiff is a female and an individual resident and citizen of [name of state]. 


. Defendant, /name of government agency], is an agency of the United States of America, and is authorized to transact, and at 


all times mentioned was transacting, business as such agency in /name of state]. 


. This cause of action is brought pursuant to Title VII ofthe Civil Rights Act of 1964, as amended by the Civil Rights Act of 1991. 


. Venue for this action lies in the /designation of district] of [name of state] pursuant to 42 U.S.C.A. 8 2000e-5(f)(3). The unlawful 


employment practices alleged in this Complaint were committed in the /designation of district], [name of state]. 


. Jurisdiction is invoked pursuant to 28 U.S.C.A. § 2000e-5(f). 


. Defendant is an employer within the meaning of 42 U.S.C.A. 88 2000e et seq., and is in an industry affecting commerce, and 


employs and has employed, at all times relevant to this Complaint, the requisite number of people. 


Plaintiff has complied with the administrative pre-requisites by filing a Charge of Discrimination with the Equal Employment 
Opportunity Commission (EEOC). Plaintiff brings this Complaint within 90 days of her receipt of a “Notice of Right to Sue 
Within 90 Days." 


FACTS COMMON TO ALL COUNTS 


. On approximately /date of employment], Plaintiff became employed with the Defendant in the position of food service worker. 


. From the time Plaintiff went to work for Defendant, Defendant and its representatives engaged in an illegal course of conduct 


which included repeated suggestive, unwelcome, and unwanted comments of a sexual nature directed toward Plaintiff. This 
conduct occurred on numerous occasions during Plaintiffs term of employment with Defendant. 
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10. The actions of the Defendant's representatives were intentional and intended to harm Plaintiff. At all times relevant, the 
Defendant's representatives engaging in the illegal conduct were acting within the course and scope of their employment with 
Defendant. 


11. During and after being exposed to the illegal conduct as alleged above, and as a direct and proximate result ofthe illegal conduct 
and Defendant's failure to address the actions of its employees, Plaintiff was extremely humiliated, degraded, victimized, 
embarrassed, and emotionally distressed at what had occurred and was occurring to her. 


12. Through the sexually suggestive behavior and unwanted sexual actions toward Plaintiff by Defendant's representatives, 
Defendant created a hostile working environment which no reasonable woman would tolerate. In the alternative, the actions of 
Defendant constituted quid pro quo sexual harassment in violation of Title VII. 


13. Defendant knew or should have known ofthe sexually hostile working environment caused by the conduct of its representatives 
towards Plaintiff but failed to take appropriate action to cease the hostile behavior. 


14. As a direct result of Defendant's discriminatory and intolerable treatment of Plaintiff, Plaintiff has suffered severe emotional 
injuries. In /name of month] [identification of year] Plaintiff was constructively terminated. Despite Plaintiffs complaints to 
Defendant about a perceived hostile work environment, no remedial action was taken by Defendant to ensure that the hostile 
work environment ceased. As a result, the hostile work environment continued. Plaintiff was forced to resign her employment 
in /name of month] [identification of year] due to Defendant's failure to correct the ongoing hostile work environment. 


COUNT ONE. 


15. All previously plead paragraphs are incorporated by reference. 


16. On or about /date of complaint], Plaintiff complained to Defendant about the unwanted sexual conduct of one of Defendant's 
representatives. At that time, Plaintiff reasonably believed that she was complaining about and opposing a practice which she 
in good faith believed to be an unlawful employment practice under Title VII. On or about /date of surgery], Plaintiff had knee 
surgery in reference to a workers' compensation claim. On Plaintiffs return to work, she was required to follow physician's 
restrictions requiring light duties. Defendant retaliated against Plaintiff for complaining about sexual harassment by adjusting 
Plaintiffs work schedule so that she was required to work split-shifts consisting of three separate blocks of time daily; from 
5:00 am to 8:00 am, 10:30 am to 1:30 pm, and 4:00 pm to 6:00 pm. No other employees were required to work a split schedule. 
Plaintiff specifically alleges that Defendant's creation of such a schedule was substantially and specifically motivated by a 
retaliatory intent on the part of Defendant to retaliate against Plaintiff because Plaintiff complained about a prohibited activity 
(sexual harassment) only one month prior to the creation of Plaintiff's new schedule. 


17. The acts of the Defendant were malicious, willful, and in gross disregard of the Plaintiff's rights. The actions of the Defendant, 
namely creating a split-shift schedule as retaliation for making a good faith complaint about a perceived violation of Plaintiff's 
federally protected rights, is a direct violation of Title VII. 


COUNT TWO. 


18. All previous paragraphs are incorporated by reference. 


19. In /name of month] [identification of year], Plaintiff resigned from her employment with the Defendant because even though 
Plaintiff had made numerous good faith complaints about a perceived hostile work environment to Defendant's representatives, 
the Defendant failed and refused to take any action whatever to correct or remedy the hostile work environment Plaintiff alleges 
existed. Plaintiffs separation from employment with Defendant in /name of month] [identification of year] amounted to a 
constructive discharge of Plaintiff s employment by Defendant. Defendant's failure to take any action to correct or remedy the 
hostile work environment amounted to an underlying unlawful intent on the part of Defendant to retaliate against Plaintiff for 
asserting good faith discrimination charges against Defendant for perceived violations of Plaintiff's federally protected rights. 
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20. A substantial and/or motivating factor for the constructive termination of Plaintiff in /name of month] [identification of year] 


- 


N 


U 


D 


Nn 


Os 


N 


was Defendant's intent to retaliate against Plaintiff because Plaintiff filed a discrimination charge with the United States Equal 
Employment Opportunity Commission and because of Plaintiffs complaints to Defendant about a hostile work environment. 
Defendant's retaliation against Plaintiff because Plaintiff exercised her legal rights to pursue an EEOC charge, and because 
Plaintiff complained about hostile work environment, constitutes a violation of the anti-retaliation provisions of Title VII of 
the Civil Rights Act of 1964. 


WHEREFORE, Plaintiff, [name of plaintiff], requests that this court enter judgment in her favor against Defendant, /name of 
government agency], as follows: 


. By finding that Defendant subjected Plaintiffto a hostile work environment and intentionally discriminated and retaliated against 


Plaintiff with malice and reckless indifference to Plaintiff's federally protected rights in violation of Title VII of the Civil Rights 
Act of 1964, 42 U.S.C.A. 8 2000e, as amended by the Civil Rights Act of 1991, by forcing Plaintiff to work a “split-schedule;” 


. Plaintiff be awarded compensation for actual damages suffered due to the Defendant's unlawful acts; 


. Plaintiff be awarded compensatory damages for humiliation, embarrassment, and emotional distress in an amount in excess of 


$/dollar amount of present jurisdictional sum]; 


. By finding that Defendant subjected Plaintiff to a hostile work environment and intentionally discriminated and retaliated 


against Plaintiff with malice and reckless indifference to Plaintiff's federally protected rights in violation of Title VII of the Civil 
Rights Act of 1964, 42 U.S.C.A. § 2000e, as amended by the Civil Rights Act of 1991, by constructively terminating Plaintiff's 
employment with Defendant in /name of month] [identification of year]; 


. Plaintiff be awarded reasonable attorney's fees incurred to prosecute this action; 
. Plaintiff be awarded costs of pursuing this action including pre and post judgment interest; and 


. Plaintiff be awarded such further relief as the court deems appropriate. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesi32201 et seq. 
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Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
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8 9. Complaint or petition— By United States— Breach of 
contract action—For treble damages under False Claims Act 


Topic Summary References Correlation Table 
UNITED STATES DISTRICT COURT 


FOR THE /NAME OF DISTRICT] OF [NAME OF STATE] 


[Name of party 1], 
[Title of party 1], 


Case No. [case number] 
v. 

[Name of document] 
[Name of party 2], 
[Title of party 2]. 


COMPLAINT 


Plaintiff, the United States of America, by /name of attorney], United States Attorney for the /designation of district] of [name 
of state], brings this action for triple damages under the False Claims Act, 31 U.S.C.A. §§ 3729 et seq., and in the alternative, 
for repayment under breach of contract. 


JURISDICTION AND VENUE 


. This court has jurisdiction over this matter pursuant to 31 U.S.C.A. § 3730(a) and 28 U.S.C.A. 8 1345. 


. Venue is proper in the /name of district] of [name of state] pursuant to 31 U.S.C.A. 8 3732(a), 28 U.S.C.A. § 1391, and 28 


U.S.C.A. § 1395(a). 


PARTIES 


The Plaintiff is the United States of America on behalf of the United States Department of Housing and Urban Development 
(“HUD”). 
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. Defendant, /name of defendant], is a domiciliary of [name of state], and resides within the jurisdiction of this court. 


FACTUAL BACKGROUND 


. HUD's Good Neighbor Next Door Sales Program (GNNDP) is authorized through the Property Disposition Sales Program, 


24 C.F.R. §§ 291.500 et seq. The purpose of the GNNDP is to improve the quality of life in distressed urban communities by 
encouraging law enforcement officers, teachers, and firefighters/emergency medical technicians to purchase and live in homes 
that are located in the same communities where they perform their daily responsibilities and duties. 


. In exchange for a discount from the list price of the property and a reduced downpayment, a teacher must agree that /he/she] 


will use the property purchased from HUD as /his/her] principal residence for at least [number of years] years from the date 
of closing. A teacher must also certify that he/she will not own any other residential real property during the /number of years] 
year period. 


7. On or about /date of contract], defendant, at that time a teacher, entered into a contract for the purchase ofa HUD-owned property 


oo 


commonly known as /street address of property], [name of city], [name of state] (“the GNNDP property"). Submitted with the 
sales contract was a signed certification by defendant that, for at least /number of years] years from the date of HUD's closing, 
[he/she] would own and use the property as his/her] sole residence and would not own any other residential real property. 


. The list price of the property was $/dollar amount of list price]. Based on defendant's certification, HUD discounted the list 


price of the GNNDP property to /him/her] by $[dollar amount of discount] to $[dollar amount of discounted list price]. 


9. HUD and defendant closed on the property on or about /date of closing], and defendant received a warranty deed to the GNNDP 


property from HUD. 


10. Contrary to [his/her] certification, defendant did not use the GNNDP property as defendant's sole residence, and instead leased 


the property for the purpose of receiving rental income. Also contrary to /his/her] certification, defendant owned, and continues 
to own, a number of other residential real properties from which defendant receives rental income, including the receipt of HUD 
Housing Assistance Payments for certain tenants. 


11. But for defendant's certification that defendant would use the mentioned property as his/her] sole residence and that defendant 


would not own any other residential real property during the three-year period from the date of closing, HUD would not have 
sold defendant the GNNDP property at a discount of $/dollar amount of discount]. 


12. As a result of defendant's actions, the government has been damaged in the amount of at least $/dollar amount of damages]. 


COUNT I. 
False Claims Act—False Claims 


13. Plaintiff repeats and realleges each allegation set forth above in paragraphs 1 through 12 as if set forth fully here. 
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14. By virtue of the acts described above, defendant knowingly presented, or caused others to present, to an officer, employee, or 
agent of the United States false or fraudulent claims to obtain and retain government owned property at a reduced sales price 
in violation of the False Claims Act, 31 U.S.C.A. $8 3729 to 3733. 


15. As used in this count, the term “knowingly” means that a person, with respect to information: (a) has actual knowledge of 
the information; (b) acts in deliberate ignorance of the truth or falsity of the information; or (c) acts in reckless disregard of 
the truth or falsity of the information. 


16. Plaintiff transferred ownership of government owned property at a discount, and continued to acquiesce in the transaction 
because of the false or fraudulent certification of the defendant and, as a result, the United States has incurred actual damages 
in the amount of at least $/dollar amount of actual damages], exclusive of interest and costs. 


17. Pursuant to the False Claims Act, 31 U.S.C.A. 8 3729(a)(1), as amended, the defendant is liable to the United States for three 
(3) times the amount of damages which the United States has sustained because of the defendant's actions. 


COUNT II. 
Breach of Contract 


18. Plaintiff repeats and realleges each allegation set forth above in paragraphs 1 through 12 as if set forth fully here. 


19. Defendant breached /his/her] contract with the Plaintiff by: (a) failing to use the GNNDP property as defendant's sole residence; 
and (b) owning, and continuing to own, other residential real properties in addition to the GNNDP property purchased from 
HUD. 


20. As a result, Plaintiff is entitled to damages in the amount of at least $/dollar amount of damages]. 


CLAIM FOR RELIEF 


WHEREFORE, the United States demands judgment against the defendant as follows: 


1. On Count I (False Claims), judgment against defendant for treble the damages sustained by the United States, for which single 
damages are at least $/dollar amount of single damages], plus civil penalties assessed against defendant as are allowed by law, 
and post judgment interest, costs, and other proper relief; and 


2. On Count II (Breach of Contract), judgment against defendant for single damages which are at least $/dollar amount of single 
damages], pre and post judgment interest, costs, and such further relief as the court deems appropriate. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
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[Bar number of attorney] 


Notes 


West's Key Number Digest 
West's Key Number Digest, United Statesi?72201 et seq. 


Legal Encyclopedias 


Actions by the United States, generally. Am. Jur. 2d, United States 88 54 to 59 
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8 10. Complaint or petition—Against United States—For damages, indemnification and 
costs of defense under Contract Disputes Act resulting from nuclear contamination 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of plaintiff's attorney], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


NATURE OF THE ACTION 


. Plaintiff, (name of plaintiff], brings this action for damages against the United States of America for breaches of contract under 


the Contract Disputes Act of 1978, 41 U.S.C.A. §§ 7101 et seq., (the “Contract Disputes Act") and for indemnification and 
defense costs under the Contract Disputes Act and the Price Anderson Act (Section 170 of the Atomic Energy Act of 1954, 
as amended, 42 U.S.C.A. 88 2210 et seq.). 


2. This action arises from work performed by [name of plaintiff] and [name of plaintiff's predecessor entities, [name of predecessor 


U 


A 


1] and [name of predecessor 2] ([name of plaintiff] and the predecessor entities are collectively referred to as [name of plaintifj]), 
under various government contracts and subcontracts between /name of plaintiff] on the one hand, and the United States, 
including the Atomic Energy Commission (/name of DOE predecessor]) or its contractors, on the other hand (the “Government 
Contracts"). Pursuant to the Government Contracts, /name of plaintiff] developed, processed, and fabricated nuclear fuel from 
radioactive materials owned and supplied by the United States and certain of its agencies, including /name of DOE predecessor] 
(collectively referred to as the “United States" or the *Government"). The work performed by /name of plaintiff] was under 
the supervision and control of the United States. The terms of the Government Contracts and the Price Anderson Act entitle 
[name of plaintiff] to indemnity and reimbursement of costs and expenses, including litigation expenses, in connection with its 
performance under the Government Contracts. 


. As a consequence of its performance under the Government Contracts, /name of plaintiff] has been named in several court 


actions or targeted in threatened actions relating to nuclear material found at the /name of site] Superfund Site, located in /name 
of city], [name of state] (the *Site"). 


. On or about /date of communication], the United States Department of Justice (DOJ) informed /name of plaintiff] that the 


United States Army Corps of Engineers (the Corps") had requested that DOJ pursue recovery from /name of plaintiff] of the 
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Corps' past and future response costs incurred pursuant to /name of program] at [name of site] (the *[name of program] Action") 
under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C.A. §§ 9601 et seq., 
and that such /name of program] Action was imminent. / Name of plaintif/] immediately retained counsel in preparation for 
the defense of the /name of program] Action. 


. In /name of month], [identification of filing year], two lawsuits were filed against /name of plaintiff] and [number of parties] 


other parties in /identification of state court], styled [caption of action 1], [number of action I] and [caption of action 
2], [number of action 2] (collectively, the “Toxic Tort Actions"). The Toxic Tort Actions were subsequently removed to 
[identification of federal court]. The plaintiffs in these actions allege that they suffered injuries as result of exposure to hazardous 
substances, including radioactive materials, at /name of site]. 


. To the extent any radioactive material at /name of site] originated from [name of plaintiff], such material would necessarily have 


been government owned and supplied, and processed by /name of plaintiff] for the benefit of the United States in connection 
with its performance of the Government Contracts. 


. By this action, /name of plaintiff] seeks to recover costs and fees it has incurred in connection with the threatened /name of 


program] Action and the Toxic Tort Actions. 


JURISDICTION 


. This court has jurisdiction over this matter pursuant to the Tucker Act, 28 U.S.C.A. § 1491, and pursuant to the Contract Disputes 


Act of 1978, 41 U.S.C.A. 88 7101 et seq. 


THE PARTIES 


. [Name of plaintiff] is a [type of entity] organized and existing under the laws of /name of state] with its principal place of 


business in /name of city], [name of state]. 


10. [Name of predecessor 1] was a [type of entity] organized under the laws of [name of state] with its principal place of business 


in /name of city], [name of state]. [Name of predecessor 1] merged with [name of plaintiff] in [year of merger], and is a 
predecessor entity of /name of plaintiff]. 


11. [Name of predecessor 2] was a [type of entity] organized under the laws of [name of state] with its principal place of business 


in /name of city], [name of state]. [Name of predecessor 2] was a wholly-owned subsidiary of /name of predecessor 1]. [Name 
of predecessor 2] 1s a predecessor entity of [name of plaintiff] . 


12. The United States of America is the defendant. 


FACTUAL ALLEGATIONS 


The /name of site] Site 
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13. [Name of site] is a [number of acres]-acre abandoned local dump that consists of [number of parcels] parcels of land located 
in /name of city], [name of state]. 


14. [Name of site] was designated by the United States Environmental Protection Agency for inclusion on the National Priorities 
List in [year of designation]. 


15. [Name of contaminant 1], in a variety of forms and in depleted, natural, and enriched isotopic ratios, and /name of contaminant 
2] are the principal radiological contaminants at the Site. 


16. The parties in the /name of program] Action and Toxic Tort Actions have alleged that radioactive material from /name of 
plaintiff's former facility in /name of city], [name of state] (the *Facility") is present at /name of site]. 


17. Work performed by /name of plaintiff] pursuant to the Government Contracts was performed at the Facility. 


18. The /name of site] Site is approximately /number of miles] miles away from the Facility. 


The /name of program] Action 


19. [Name of site] was designated for remedial action under /name of program] in [identification of year]. 


20. In order to make that designation, the United States Department of Energy (DOE) undertook a detailed investigation and 
determined that the Site was contaminated with radioactive material that resulted from activities related to /name of DOE 
predecessor] under the Atomic Energy Act. 


21. Specifically, DOE concluded: 


a. a DOE predecessor had significant control over the operations of the Site; 


b. a DOE predecessor was responsible for maintaining or ensuring the health, safety or environment of the Site; 


c. waste, residual, or radioactive material on the Site was the result of operations of a DOE predecessor; 


d. the Site was in need of additional cleanup as a result of activities of a DOE predecessor; and 


e. additional remedial measures were necessary before the Site would be acceptable for unrestricted use by the general public. 


22. In [identification of assignment year], Congress assigned management of [name of program] to the Corps. 


23. On or about /date of communication], [name of plaintiff] was informed that the Corps requested that DOJ initiate a lawsuit 
against /name of plaintiff] seeking recovery under CERCLA of all past and future cleanup costs incurred by the Corps pursuant 
to [name of program] at [name of site]. 
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24. Since that time, /name of plaintiff] has incurred, and continues to incur, costs and fees (including counsel fees) in connection 
with investigating facts and preparing defenses to the threatened /name of program] Action. 


The Toxic Tort Actions 


25. The Toxic Tort Actions were filed in /identification of state court] in [name of state] in [name of month], [year of filing]. 


26. Those cases were removed to /identification of federal court], on or about [date of removal]. 


27. The plaintiffs in the Toxic Tort Actions are siblings who allege they lived in close proximity to and/or visited /name of site] 
for an undisclosed period of time between /start date of period] and [end date of period]. 


28. Each plaintiff in the Toxic Tort Actions alleges /he/she] developed [type of cancer] cancer, and each plaintiff alleges that /his/ 
her] cancer developed as a result of exposure to hazardous substances at [name of site]. 


29. As alleged against /name of plaintiff], the complaints in the Toxic Tort Actions are based on the company's prior nuclear 
operations. 


30. Nearly all of /name of plaintiff]'s nuclear work was performed under contracts for, for the benefit of, and under the control 
of the United States Government. 


31. [Name of plaintiff] has incurred, and continues to incur, costs and fees (including counsel fees) in connection with investigating 
facts and preparing defenses to the Toxic Tort Actions. 


The Government Contracts 


32. From [start date of period] and [end date of period], [name of plaintiff] entered into a series of Government Contracts with 
the United States or its contractors. 


33. Upon information and belief, /name of plaintiff] entered into at least the Government Contracts listed on attached Exhibit 
[designation of exhibit]. 


34. There were other Government Contracts. 


35. The United States is bound by the Government Contracts either in its own right or as the successor-in-interest to /name of 
DOE predecessor]. 


36. Pursuant to the Government Contracts, /name of plaintiff] developed, processed, and fabricated nuclear fuel at the direction 
of the United States at the Facility. 
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37. The Government Contracts differ in certain respects; however, the Government Contracts were based on the Standard 


Provisions for /name of DOE predecessor] contracts in effect at the time of contracting. 


38. The Standard Provisions included a provision generally entitled /title of provision 1]. That provision indicated that title to all 
property furnished by the United States for use in connection with the contract would remain in the United States. 


39. The Standard Provisions included a provision generally entitled title of provision 2]. That provision required the United States 
to furnish any required special nuclear material and the contractor to account for any classified or special materials involved in 
the performance of the contract. The provision further required the contractor to handle all special nuclear material, including 
all scrap and residual quantities, in accordance with direction from /name of DOE predecessor]. 


40. The Standard Provisions included a provision generally entitled /title of provision 3]. That provision permitted the United 
States access to all contractor supplies, products and facilities for tests and inspections. 


41. The Government Contracts required the United States to pay and/or reimburse costs incurred by [name of plaintiff] in the 
development, processing and fabrication of nuclear fuel and/or in otherwise complying with Government requirements related 
to the development, processing and fabrication of nuclear fuel to allow for expeditious availability of nuclear fuel for use in 
the nation's defense. 


42. [Name of DOE predecessor] and its successor agencies owned and supplied the nuclear materials processed by /name of 
plaintiff] in its performance of these Government Contracts. 


43. The United States retained title to these radioactive materials throughout the manufacturing process, including all natural, 
enriched and depleted nuclear materials and scrap used or generated in connection with the Government Contracts. 


44. The United States' oversight and control over /name of plaintiff] extended to all aspects of manufacturing, including /listing 
of aspects]. 


45. The United States dictated all specifications of all nuclear material and products manufactured at /name of plaintiff]. 


46. The United States retained the right, and exercised that right, to unilaterally make changes to specifications. 


47. The United States directed and approved all accounting and waste disposal practices and procedures relating to nuclear material 
at the Facility. 


48. The United States participated in the actual implementation of waste disposal practices at or related to the Facility. 


49. This Government control of handling, accountability and disposal of nuclear material continued throughout the time period 
of [name of plaintiff's nuclear operations. 
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50. In a report dated /date of report], the United States Nuclear Regulatory Commission (NRC) concluded that contract work 
performed by /name of plaintiff] for the Government was a probable source of {name of contaminant I] materials found at 
[name of site]. 


51. The contracts referenced in the NRC report include Government Contracts. 


52. The Government Contracts contained indemnities in favor of /name of plaintiff] against claims made in connection with /name 
of plaintiff/' s nuclear work for the United States and require the United States to pay and/or reimburse [name of plaintiff] for 
all reasonable costs of investigating, defending, and settling claims. 


53. The Government Contracts provide a Nuclear Hazard Indemnity as authorized by the Price Anderson Act (Section 170 of the 
Atomic Energy Act of 1954, as amended). 


54. The Associate General Counsel of /name of DOE predecessor] analyzed indemnity language nearly identical to that contained 
in a number of the Government Contracts, and agreed that /name of plaintiff] was a “person indemnified” for “public liability" 
for a “nuclear incident,” as those terms are defined by the Price Anderson Act, related to /name of plaintiff] s work under the 
Government Contracts. 


55. [Name of agency] issued [name of plaintiff] a determination of substantial public liability, and authorized extension of statutory 
indemnity to /name of plaintiff]. 


56. [Name of agency] issued an opinion to /name of plaintiff] that [name of plaintiff] was a “person indemnified” under the Price 
Anderson Act provisions contained in Section 170 of the Atomic Energy Act. 


57. The potential /name of program] Action represents a “public liability" for a “nuclear incident,” as those terms are defined in 
the Atomic Energy Act, as amended by the Price Anderson Act, 42 U.S.C.A. 8 2014. 


58. The Toxic Tort Actions represent a “public liability" for a “nuclear incident,” as those terms are defined in the Atomic Energy 
Act, as amended by the Price Anderson Act, 42 U.S.C.A. 8 2014. 


59. By letter dated /date of letter], [name of plaintiff] notified the DOE (as successor in interest to /name of DOE predecessor]) 
of its claims related to the /name of program] Action and the Toxic Tort Actions (the *Claim"). The DOE received this letter 
on or about /date of receipt]. 


60. By letter dated /date of letter], the DOE advised /name of plaintiff] that the Contracting Officer would render a final decision 
on the Claim by /date of final decision]. 


61. By letter dated /date of letter], [name of plaintiff] amended its Claim to account for costs and fees it had incurred since 
submission of the Claim (“First Amendment to Claim"). 


62. By letter dated /date of letter], that was received by [name of plaintiff] on [date of receipt], the DOE denied the Claim. 
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63. By letter dated /date of letter], [name of plaintiff] amended the Claim to account for costs and fees it has incurred since 
submission of the First Amendment to Claim. 


COUNT I. CONTRACTUAL INDEMNITY 


64. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 63 of the Complaint as if fully set forth here 
at length. 


65. [Name of plaintiff] has incurred substantial expenses in connection with the presence of nuclear material at /name of site], 
allegedly originating in connection with /name of plaintiff]'s former nuclear operations, including litigation, investigation, and 
defense costs. 


66. These costs were incurred in connection with alleged damages to property and alleged personal injuries arising out of or related 
to radioactive, toxic, explosive, or other hazardous properties of source, special nuclear or radioactive materials that the United 
States owned and supplied to /name of plaintiff] pursuant to the Government Contracts, which costs the United States agreed to 
pay pursuant to indemnities in the Government Contracts. As such, the United States 1s required to pay and/or reimburse /name 
of plaintiff] for these costs under the Government Contracts. 


67. In addition, these costs—of litigation, investigation and defense expenses arising out of and related to radioactive, toxic, 
explosive, or other hazardous properties of source, special nuclear or radioactive materials that the Government owned and 
supplied to /name of plaintiff] pursuant to the Government Contracts—are costs the United States has agreed to pay pursuant 
to indemnities in the Government Contracts. As such, the United States is required to pay and/or reimburse /name of plaintiff] 
for these costs under the Government Contracts. 


68. These costs are related to or arising out of a public liability for a nuclear incident, which the United States has agreed to pay 
[name of plaintiff] pursuant to indemnities in the Government Contracts. As such, the United States is required to pay and/or 
reimburse /name of plaintiff] for these costs under the Government Contracts. 


69. The United States' refusal to pay and/or reimburse /name of plaintiff] for the costs described in this Complaint materially 
breaches the Government Contracts. 


70. As a result of the United States' breaches of the Government Contracts, /name of plaintiff] 1s entitled to damages (including 
attorneys' fees) and other monetary relief. 


COUNT II. PRICE ANDERSON ACT INDEMNITY 


71. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 70 of the Complaint as if fully set forth here 
at length. 


72. [Name of plaintiff] has incurred substantial expenses in connection with the presence of nuclear material at /name of site], 
allegedly originating in connection with /name of plaintiff]'s former nuclear operations, including litigation, investigation, and 
defense costs. 
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73. Nearly all of /name of plaintiff's former nuclear operations were pursuant to Government Contracts and for the benefit of 
the United States. 


74. All costs incurred by /name of plaintiff] relating to the [name of program] Action represent costs incurred to address a “public 
liability" for a “nuclear incident,” as those terms are defined in the Atomic Energy Act, as amended by the Price Anderson 
Act, 42 U.S.C.A. § 2014. 


75. All costs incurred by /name of plaintiff] relating to the Toxic Tort Actions represent costs incurred to address a “public liability” 
for a “nuclear incident,” as those terms are defined in the Atomic Energy Act, as amended by the Price Anderson Act, 42 
U.S.C.A. § 2014. 


76. [Name of plaintiff] is a “person indemnified” as that term is defined in the Atomic Energy Act, as amended by the Price 
Anderson Act, 42 U.S.C.A. § 2014. 


77. Accordingly, all costs /name of plaintiff] has incurred in connection with the /name of program] Action and the Toxic Tort 
Actions are subject to the Price Anderson Act, 42 U.S.C.A. §§ 2011 et seq. As such, the United States is required to pay and/ 
or reimburse /name of plaintiff] for these costs. 


COUNT III. REIMBURSEMENT 


78. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 77 of the Complaint as if fully set forth here 
at length. 


79. [Name of plaintiff] has incurred substantial expenses in connection with the presence of nuclear material at /name of site], 
allegedly originating in connection with /name of plaintiff]'s former nuclear operations, including litigation, investigation, and 
defense costs. 


80. These costs are costs incurred in connection with performance of the Government Contracts. 


81. In accordance with the terms of the Government Contracts, /name of plaintiff] 1s entitled to recover the full amount of the 
costs and expenses (including attorneys' fees) described in this Complaint, according to proof, by reason of the terms of the 
Government Contracts and the United States' failure to adhere to its obligations to pay and/or reimburse /name of plaintiff] for 
these costs pursuant to the Government Contracts. 


82. Moreover, and as a result of the United States' breaches of the Government Contracts, /name of plaintiff] 1s entitled to damages 
(including attorneys' fees) and other monetary relief. 


COUNT IV. IMPLIED WARRANTY OF SPECIFICATIONS/CONSTRUCTIVE CHANGE/EQUITABLE 
ADJUSTMENT 


83. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 82 of the Complaint as if fully set forth here 
at length. 
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84. The United States dictated all specifications related to the fabrication, accountability and management of all nuclear material 
and products manufactured at /name of plaintiff], including disposition of all nuclear materials. 


85. [Name of plaintiff] complied with the United States' specifications. 


86. Complying with the United States' specifications has caused /name of plaintiff] to incur substantial expenses in connection 
with the presence of nuclear material at /name of site], including litigation, investigation, and defense costs. 


87. The United States has breached its implied warranty of specifications. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiff, /name of plaintiff], demands judgment against the United States: 


a. Awarding [name of plaintiff] damages and equitable adjustment in an amount of $/dollar amount of sum], together with 
prejudgment interest, as a result of United States' breaches of contract and indemnity obligations; 


b. Awarding /name of plaintiff] its costs, interest, and counsel fees as allowed by law; and 


c. Ordering such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Answer, see § 24. 
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| West's Key Number Digest, United States(j2201 et seq. | 


Legal Encyclopedias 


Am. Jur. 2d, United States $8 1 et seq. 
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§ 11. Complaint or petition—Against United States—For damages under 
Contract Disputes Act—Failure to obtain permits caused increased costs 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of plaintiff's attorney], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


Plaintiff alleges: 


. The United States Court of Federal Claims has jurisdiction in this matter pursuant to 41 U.S.C.A. §§ 7101 et seq. 


. Plaintiff, [name of plaintiff], is and at all times mentioned was a [type of entity] duly organized and existing under and by virtue 


of the laws of [name of state]. 


. Defendant, The United States of America, is and at all times mentioned was acting by and through the Department of the Army, 


[identification of district], Corps of Engineers (the *Army"), which is and at all times mentioned was an agency of the United 
States. 


. [Name of plaintiff] has timely and properly performed any and all obligations required to be performed under the Contracts 


referenced in this Complaint, except as excused or delayed by the Army's failure to timely perform as more specifically set 
forth below. 


CAUSE OF ACTION 


. On or about /date of contract], [name of plaintiff] entered into Contract [number of contract], Task Order /number of order] 


with the Army by the terms of which /name of plaintiff] agreed to perform certain construction, specifically, /description of 
work] at [name of location] (the *[name of contract]"). The entire [name of contract], including plans, specifications and related 
contract documents, (the */name of contract] documents"), are voluminous and therefore not attached to this Complaint, but 
are a matter of public record, and have and will be made available to all parties and are incorporated by this reference as though 
fully set forth at this point. 


. The /name of contract] was a negotiated Small Business Administration procurement bid by /name of plaintiff] pursuant to a 


solicitation by the Army for bids. / Name of plaintiff] submitted its bid, negotiated the price and was awarded the contract in the 
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sum of $/dollar amount of sum]. Documentation was received by /name of plaintiff] on or about [date of receipt], establishing 
the completion date as /date of completion]. 


Ll 


. The /name of contract] documents called for /description of work]. 


oo 


. [Name of plaintiff] has timely and properly performed any and all obligations required to be performed under the /name of 
contract], except as excused or delayed by Army's failure to timely perform as more specifically set forth below. 


No 


. By letters dated /date of letters] (incorporating by reference /name of plaintiff]'s letter of [date of letter]), [name of plaintiff] 
forwarded a certified claim for estimated increased direct costs, indirect costs, and delays associated with the failure ofthe Army 
to obtain required permits, and requested a Final Decision of the Contracting Officer in the in the approximate sum of $/dollar 
amount of sum]. By letter dated /date of letter] the Contracting Officer issued a Final Decision denying /name of plaintiff's 
claim. Therefore, in accordance with the Contract Disputes Act, /name of plaintiff] appeals the decision of the Contracting 
Officer denying /name of plaintiff] s claim. 


10. As a direct and proximate result of the foregoing, /name of plaintiff] has suffered damages as and for direct costs, delay, 
disruption, inefficiency, impact and home and field office overhead in the approximate sum of $/dollar amount of sum]. 


11. [Name of plaintiff] has and will continue to suffer further, other and additional damages, the precise sum of which is not 
presently known. /Name of plaintiff] will amend its Complaint when the same is ascertained, or upon proof at trial. In addition, 
[name of plaintiff] 1s entitled to interest as provided by the Contract Disputes Act from the date on which the component parts 
of $/dollar amount of sum] became due. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiff, /name of plaintiff], prays for relief as follows: 


= 


. For damages in the amount of $/dollar amount of sum] together with interest from a date according to proof under the Contract 
Disputes Act; 


N 


. For reasonable attorneys' fees; 


U 


. For costs of suit incurred; and 


A 


. For such other and further relief as the court may deem just and proper. 
Dated: /date of complaint] 
[Name of plaintiff's attorney] 
Attorney for Plaintiff 
[Name of law firm] 
[Address of attorney] 


[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Answer, see § 25. 
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II. Forms 


8 12. Complaint or petition—Against United States— For damages 
under Contract Disputes Act—Wrongful termination of contract 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of plaintiff's attorney], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


Plaintiff alleges: 


. The United States Court of Federal Claims has jurisdiction in this matter pursuant to 41 U.S.C.A. §§ 7101 et seq. 


. Plaintiff, /name of plaintiff], is and at all times mentioned was a [type of entity] duly organized and existing under and by virtue 


of the laws of [name of state]. 


. Defendant The United States of America is, and at all times mentioned was, acting by and through /name of agency], which is 


and at all times mentioned was an agency of the United States Government. 


. From about /start date of period] through [end date of period], [name of plaintiff] successfully rendered /type of service] for 


[name of agency] at various locations throughout /name of state]. In fact, [name of plaintiff] s performance was so well received 
that a certain contract, bearing number /number of contract] was repeatedly extended. 


. Accordingly, on or about /date of application], [name of plaintiff] successfully applied for placement on the Federal Supply 


Schedule (“FSS”). 


. On [date of acceptance], [name of agency] accepted [name of plaintiff]'s offer on [name of agencyJ's solicitation, resulting 


in Task Order number /number of order] on a contract comprised of one base year plus /number of options] one year options 
if exercised by the government, totaling $/dollar amount of sum]. The contract number assigned to the work was [number 
of contract] (the *Contract"). The Contract was competitively bid by /name of plaintiff] pursuant to solicitation by /name of 
agency] for competitive bids. 


. The entire Contract, including specifications and related contract documents, (the “Contract Documents"), are voluminous and 


therefore not attached to this Complaint, but are a matter of public record, and have and will be made available to all parties 
and are incorporated by this reference as though fully set forth at this point. 
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8. The Contract required /name of plaintiff] to perform the agreement at various locations within /name of state]. 
9. [Name of plaintiff] timely and properly performed any and all obligations required to be performed under the Contract. 


10. On or about /date of request], following approximately /number of months] months of performance, /name of plaintiff] 
reasonably requested a novation of the Contract. The Contracting Officer's response was to instead terminate the Contract 
constructively for convenience, effective /date of termination]. 


11. The abrupt termination of the Contract after approximately /number of months] months of performance was unjustified. 


12. By letter dated /date of letter], [name of plaintiff] forwarded a claim to [name of agency] for $[dollar amount of sum]. The 
claim was certified as required by the Contract Disputes Act. By letter dated /date of letter], the Contracting Officer issued 
a Final Decision denying /name of plaintiff]'s claim in its entirety. Therefore, in accordance with the Contract Disputes Act, 
[name of plaintiff] appeals the decision of the Contracting Officer. 


13. As a direct and proximate result of the foregoing termination and Final Decision, /name of plaintiff] has suffered damages 
including costs of termination, costs of training, vacation, sick pay, bereavement, traveling, uniforms and equipment, outstanding 
unpaid invoices; therefore, /name of plaintiff] requested a Final Decision of the Contracting Officer in the in the approximate 
sum of $/dollar amount of sum]. 


14. [Name of plaintiff] has and will continue to suffer further, other and additional damages, the precise sum of which is not 
presently known. /Name of plaintiff] will amend its Complaint when the same is ascertained or upon proof at trial. In addition, 
[name of plaintiff] is entitled to interest as provided by the Contract Disputes Act from the date on which the sum became 
due and proper. 


PRAYER FOR RELIEF 


WHEREFORE, Plaintiff prays for damages as follows: 


= 


. For damages in the amount of $/dollar amount of sum], together with interest from a date according to proof under the Contract 
Disputes Act; 


N 


. For reasonable attorneys' fees; 


U 


. For costs of suit incurred; and 


A 


. For such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 
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II. Forms 


8 13. Complaint or petition—Against United States— For damages 
under Contract Disputes Act— Failure to approve schedule caused delay 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of plaintiff's attorney], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


Plaintiff alleges: 


. The United States Court of Federal Claims has jurisdiction of this matter pursuant to 41 U.S.C.A. §§ 7101 et seq. 


. Plaintiff, [name of plaintiff], is and at all times mentioned was a /type of entity] duly organized and existing under the laws 


of [name of state]. 


. Defendant, The United States of America, is and at all times mentioned was acting by and through /name of agency], which is 


and at all times mentioned was an agency of The United States of America. 


On or about /date of contract], [name of plaintiff] entered into a contract with /name of agency] by the terms of which 
[name of plaintiff] agreed to perform certain construction work, specifically /description of work] at [name of city], [name of 
state], Contract No. [number of contract] (the *Contract"). The entire agreement, which incorporates by reference the plans, 
specifications and other contract documents (the Contract Documents") is voluminous and therefore not attached to this 
Complaint, but is or has been made available to the Defendant and 1s incorporated by reference as though fully set forth here. 


. The Contract Documents required /name of plaintiff] to [description of work]. The work included but was not limited to /listing 


of components] and incidental related work. 


. The Contract was competitively bid by /name of plaintiff] pursuant to a solicitation by /name of agency] for competitive bids. 


[Name of plaintiff] submitted its competitive bid and was awarded the Contract in the amount of $/dollar amount of sum] with 
an original contract completion date of /date of completion]. 


. [Name of plaintiff] has performed any and all obligations required of it under the Contract except as has been excused by the 


failures of performance of /name of agency] as more specifically set forth below. 


FIRST CAUSE OF ACTION 
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oo 


. [Name of plaintiff] incorporates by reference the allegations of paragraphs 1 through 7 above as though the same were set 
forth in full here. 


No 


. The Contract Documents require /description of work]. According to the terms of the Contract, the contractor is entitled 
to plan and schedule the manpower, materials and methods of construction necessary to complete the Project as specified. 
[Name of plaintiff] compiled an intended schedule of the subject project per the plans and specifications. At the Pre- 
Construction Conference on /date of conference], [name of plaintiff] indicated that its intended construction schedule included 
the requirement to shut down the existing /name of facility] for the length of the Project. [Name of agency] arbitrarily and 
unreasonably rejected /name of plaintiff/'s original planned schedule and indicated that the existing /name of facility] could not 
be shut down during the length of the Project. /Name of agency] repeatedly delayed providing direction to /name of plaintiff] 
on issues related to the approved method of scheduling, provided conflicting directions, and failed to timely respond to requests 
for information. 


10. As a direct and immediate result of /name of agency/'s refusal to accept /name of plaintiff's intended schedule and work 
sequence, /name of agency] delayed [name of plaintiff/'s ability to commence work as planned, and eventually caused a 
constructive order of acceleration by refusing to extend the contract completion date. 


11. As a further direct and proximate result of /name of agency/'s conduct, [name of plaintiff] has incurred additional direct and 
indirect costs for extra work, delays, inefficiency, accelerated performance, performance of work out of sequence, consulting 
fees, and increased overhead in the amount of $/dollar amount of sum]. [Name of agency's actions delayed the critical path 
of the Project by at least /number of days] days. 


12. Ina letter dated /date of letter], and supplemented by letter dated /date of letter], [name of plaintiff] made duly certified claims 
totaling $/dollar amount of sum] and requested an extension of the contract completion date by /number of days] days. By 
letter dated /date of letter], the Contracting Officer issued its final decision denying the claim in its entirety. 


SECOND CAUSE OF ACTION 


13. [Name of plaintiff] incorporates by reference the allegations of paragraphs 1 through 12 above as though the same were set 
forth in full here. 


14. When preparing its bid on this Project, /name of plaintiff] s schedule did not require an alternative access road. However, due to 
the refusal of the Government to accept /name of plaintiff/'s intended construction schedule, /name of plaintiff] was required to 
prepare and accomplish a delayed accelerated resequenced schedule. In order to accomplish this resequenced schedule, and after 
[name of agency] failed to provide timely and accurate direction on this issue, /name of plaintiff] was compelled to construct 
an alternative access road to the Project site not called for in the original contract. 


15. As a direct and proximate result of /name of agency/'s unreasonable acceleration of the Project schedule, and the resulting 
need to construct a new access site, /name of plaintiff] has incurred additional direct costs for constructing an access road 
and returning the road to its original grades. Such direct costs total $/dollar amount of sum], not including costs for overtime, 
interference, disruption, rescheduling, sequencing, delay or acceleration, impact or unabsorbed overhead. As such, /name of 
plaintiff] has been damaged in an amount of at least $/dollar amount of sum]. 


16. In a letter dated /date of letter], [name of plaintiff] submitted a request for final decision of the Contracting Officer in an 
amount of $/dollar amount of sum] for providing an alternative access road into the Project site. In a letter dated /date of letter], 
the /name of agency] denied the claim in its entirety. 


THIRD CAUSE OF ACTION 


17. [Name of plaintiff] incorporates by reference the allegations of paragraphs 1 through 16 above as though the same were set 
forth in full here. 
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18. The Contract Documents require /name of plaintiff] to provide certain shoring to install the /name of facility] [item of 


equipment]. However, due to the Government's delay and acceleration of the Project, the Government's demand for immediate 
on-site progress, and the Government's direction of resequencing, the Contractor's method of construction was so changed that it 
was forced to install additional shoring around the /name of facility] [item of equipment], which was not included in its original 
bid and not required by the Contract Documents. 


19. As a direct result of this constructive change order by the Government, /name of plaintiff] has been damaged in the amount 


of $/dollar amount of sum] for the direct costs associated with this additional shoring. Such costs do not include indirect costs 
such as overtime, interference, disruption, rescheduling, sequencing, delay or acceleration, or impact. Further, the additional 
shoring delayed the completion date for the Contract by /number of days] days. 


20. By letter dated /date of letter], [name of plaintiff] made a claim in the amount of $/dollar amount of sum] for the increased 


= 


N 


U 


A 


= 


N 


U 


A 


= 


N 


cost resulting from the additional shoring and requesting a /number of days] day extension to the Contract completion date. By 
letter dated /date of letter], the [name of agency] denied the claim in its entirety. 


PRAYER FOR RELIEF 


WHEREFORE Plaintiff prays for judgment as follows: 


ON THE FIRST CAUSE OF ACTION: 


. For damages in the principal amount of $/dollar amount of sum], together with interest from a date according to proof under 


the Contract Disputes Act; 


. For reasonable attorneys' fees; 
. For costs of suit incurred; and 


. For such other and further relief as the court may deem just and proper. 


ON THE SECOND CAUSE OF ACTION: 


. For damages in the principal amount of $/dollar amount of sum], together with interest from a date according to proof under 


the Contract Disputes Act; 


. For reasonable attorneys' fees; 
. For costs of suit incurred; and 


. For such other and further relief as the court may deem just and proper. 


ON THE THIRD CAUSE OF ACTION: 


. For damages in the principal amount of $/dollar amount of sum], together with interest from a date according to proof under 


the Contract Disputes Act; 


. For reasonable attorneys' fees; 
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3. For costs of suit incurred; and 


4. For such other and further relief as the court may just and proper. 


Dated: /date of complaint] 


[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United States(j7201 et seq. 
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8 14. Complaint or petition—Against United States—For damages under Contract Disputes 
Act—Refusal to allow upward equitable adjustment necessitated by storm damage 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of plaintiff's attorney], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


The plaintiff, /name of plaintiff], a [name of state] [type of entity], files this action against the United States of America acting 
through various agencies including /name of agency 1], [name of agency 2] and [name of agency 3]. This action is commenced 
pursuant to a claim for an equitable adjustment under the Contract Disputes Act relating to a change arising under a contract 
with the United States of America acting by and through its authorized representative, a /name of agency 1] Contracting Officer, 
for the Construction of a project located at /name of facility], [name of state]. Moreover, the Plaintiff has asserted claims in the 
alternative for breach of warranty of sufficiency of specifications and cardinal change/breach of contract. The Plaintiff deems 
its claim denied since no Contracting Officer's final decision has been rendered in excess of [number of days] days from the 
submission of the claim, pursuant to 41 U.S.C.A. $8 7101 et seq., the Contract Disputes Act. 


JURISDICTION 


. Jurisdiction is founded upon 28 U.S.C.A. 8 1491 and 41 U.S.C.A. §§ 7101 et seq., the Contract Disputes Act of 1978, as well 


as the general equity jurisdiction of this court. 


THE PARTIES 


. The Plaintiff, /name of plaintiff], is a [name of state] [type of entity] with a usual place of business in /name of city], [name of 


state], and at all times material, is in the business of acting as a prime contractor in providing labor, materials and equipment 
for mostly public construction projects. 


. The Defendant, the United States of America (the *Government") for all purposes refers to /name of agency 1], in that [name 


of agency 1] was the contracting agency with a /name of agency 1] contract designation number, although upon information 
and belief the project was for the use and benefit of /name of agency 3]. 
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ALLEGATIONS 


A 


. The Government, acting by and through its authorized representative, the contracting officer, entered into contract, no. /number 
of contract] (the *Contract") with /name of plaintiff] by the terms of which [name of plaintiff] was to provide all labor, materials 
and equipment necessary for {description of work] at [name of facility], [name of state]. 


5. The Contract was awarded on a fixed price basis on or about /date of award] pursuant to competitive bidding under 10 U.S.C.A. 8 
2304. The original Contract amount was $/dollar amount of sum]; however, the amount was modified by Contract modifications 
totaling an additional $/dollar amount of sum]. 


an 


. As a pre-condition of the Contract, /name of plaintiff] was required to and did furnish payment and performance bonds, by the 
terms of which /name of plaintiff] was the principal, United States was obligee, and /name of surety] (the “Surety”) was surety. 


N 


. As part of the site development, new roads were to be installed, overlaying existing pavements, and /description of site 
development work] (the “Project”). 


oo 


. The subject Contract contained provisions governing changes and disputes. A copy of these contract provisions is attached to 
this Complaint and marked Exhibit /designation of exhibit]. 


No 


. The Invitation for Bids of this firm, fixed-price construction contract failed to require that all bidders carry Builder's Risk 
insurance coverage. Accordingly, it is believed, and therefore averred, that no bidders included the significant cost of Builder's 
Risk insurance premiums in their bid prices for fear that the additional cost would render the bid noncompetitive. 


10. On or about /date of commencement], [name of plaintiff] commenced timely performance and work progressed and was 
approved up through /date of substantial completion]. The total of contract sums earned by /name of plaintiff] and paid by 
the Government was $/dollar amount of sum]. [Name of plaintiff], having achieved substantial completion, requested final 
inspection 1n order to obtain a formal certification of completion and a punch list. 


11. On or about /date of damage], the Project was significantly damaged as a result of a severe storm. 


12. At no time material to this action was /name of plaintiff] insured against such a risk since the Contract did not require Builder's 
Risk coverage. 


13. At all times material to this action /name of plaintiff] constructed the Project in strict compliance with the plans and 
specifications provided by the Government. 


14. The Government issued Contract Modification No. /number of modification] by the terms of which /name of plaintiff] was 
ordered to reconstruct and rebuild the damaged structure. This modification was unilateral in nature and unpriced. 


15. [Name of plaintiff] did not have sufficient funds to perform the work ordered under Contract Modification No. /number of 
modification]; however, [name of plaintiff] did not wish to default under its Contract. Accordingly, the Plaintiff sought financial 
assistance from its Surety, /name of surety], in order to proceed with the work under protest. 
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16. Numerous meetings were conducted between the Contracting Officer and representatives of both the Surety and /name of 
plaintiff]. These meetings resulted in an informal agreement between the Government and both /name of plaintiff] and the Surety 
by the terms of which the parties acknowledged that the Project was destroyed by an act of nature and that /name of plaintiff] 
did not have insurance coverage nor funds sufficient to rebuild the structure; that in return for the Surety providing financial 
assistance in the completion of the Project, the Government would support and sponsor and thereby recommend extraordinary 
contractual relief under Pub. L. No. 85-804 in order to secure the funds necessary to reimburse [name of plaintiff]. 


17. As a result, the Surety provided financial and technical assistance to /name of plaintiff] and the Project was reconstructed in 
accordance with the original plans and specifications. A certificate of substantial completion was issued and BOD (Beneficial 
Occupancy) was achieved on or about /date of completion]. 


18. The total direct cost for the reconstruction of the Project over and above the original Contract price was $/dollar amount of 
sum]. 


19. Conceding the facts alleged, the Contracting Officer on or about the /date of recommendation] affirmatively recommended a 
Request for Extraordinary Contractual Relief (“ECR”) pursuant to Pub. L. No. 85-804. However, the Government in connection 
with that request has taken no further action. 


20. In completing the Project, /name of plaintiff]'s Surety, [name of surety], incurred costs in excess of approximately $/dollar 
amount of sum], which not only included the direct rebuild costs, but also the costs for technical consulting assistance, payment 
of bond claims, and other indirect and necessary associated costs. /Name of plaintiff], under its indemnity agreement with the 
surety, became indebted to /name of surety] for all costs associated with the rebuild. 


21. On or about /date of submission], [name of plaintiff] submitted a claim for an equitable adjustment in accordance with 
the Changes Clause of the subject Contract since the Government refused to pay /name of plaintiff], and which claim was 
appropriately certified under the Contract Disputes Act. Several requests have been made for a Contracting Officer's final 
decision; however to date, none has been issued. Accordingly, /name of plaintiff] has commenced this action as it deems the 
claim denied. 


COUNT I. EQUITABLE ADJUSTMENT UNDER THE CHANGES CLAUSE 


22. The Plaintiff, /name of plaintiff], reaffirms, reiterates and reasserts its allegations contained in paragraphs 1 through 21 with 
the same force and effect as if set forth here in full. 


23. The Government issued an unpriced unilateral Contract Modification [number of modification] by the terms of which /name 
of plaintiff] was ordered to proceed with the reconstruction of the Project necessitated from storm damage. 


24. Although the Government engaged the services of consulting engineers to determine the reconstruction costs, estimated to be 
$/dollar amount of sum] not including overhead and profit, the Government failed to increase the Contract price at such time 
as it ordered the reconstruction work to be performed. 


25. [Name of plaintiff] reconstructed the Project under protest at a cost to it of $/dollar amount of sum] based upon the Contracting 
Officer's unilateral modification and order to proceed with the work. 
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26. A certified claim for an upward equitable adjustment was submitted to the Contracting Officer on or about /date of submission] 
in the amount of $/dollar amount of sum]. The claim requested a Contracting Officer's final decision, and in so doing, /name of 
plaintiff] asserted that, at the time of the storm damage, the risk of loss shifted to the Government, in that among other things, 
1) the project had achieved substantial completion, 2) the Government had begun to occupy the building; and 3) the project 
was constructed in strict accordance with the specifications. 


27. To date, the Contracting Officer has failed to provide a final decision and, therefore, the Plaintiff deems the claim denied. 


WHEREFORE, the Plaintiff, /name of plaintiff], requests: 


A. That this court enter judgment in its favor in the amount of $/dollar amount of sum] representing sums due the Plaintiff 
in connection with its request for an equitable adjustment claim along with Contract Disputes Act interest and attorney fees 
pursuant to the Equal Access to Justice Act; 


B. For such other and further relief as this court deems just and proper. 


COUNT II. BREACH OF WARRANTY OF SUFFICIENCY OF SPECIFICATIONS 


28. The Plaintiff reaffirms, reiterates and reasserts its allegations contained in paragraphs | through 27 with the same force and 
effect as if set forth here in full. 


29. [Name of plaintiff] provided all labor, material and equipment in strict compliance with the plans and specifications of the 
subject Contract and relied upon the expressed and implied warranty that these specifications were sufficient so that a satisfactory 
Project would result from its efforts. 


30. As a result of the insufficiency of the Government's plans and specifications and breach of warranty, the Project was 
substantially destroyed by a storm. 


31. [Name of plaintiff] was ordered by the Government under Modification /number of modification] to rebuild the Project. [Name 
of plaintiff] performed the work under [number of modification], the fair value of which is $/dollar amount of sum], for which 
[name of plaintiff] was never compensated, and for which it remains indebted to its surety, [name of surety]. 


32. [Name of plaintiff] made a claim in accordance with the Contract Disputes Act of 1978, for an upward equitable adjustment 
to the Contract price in the amount of $/dollar amount of sum] for storm damage repair resulting from defective plans and 
specifications. 


33. The Contracting Officer has failed and refused to issue a Contracting Officer's final decision within the /number of days] day 
time limitation and the Government has not made payment to /name of plaintiff]. 


WHEREFORE, the Plaintiff, /name of plaintiff], requests that: 
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C. This court enter judgment in its favor in the amount of $/dollar amount of sum], along with Contract Disputes Act interest, 
costs and attorney fees pursuant to the Equal Access to Justice Act; 


D. For such other and further relief as this court deems just and proper. 


COUNT III. BREACH OF CONTRACT 


34. The Plaintiff reaffirms, reiterates and reasserts its allegations contained in paragraphs 1 through 33 with the same force and 
effect as 1f set forth here in full. 


35. [Name of plaintiff] performed the work in good faith for the reconstruction of the Project under Contract Modification /number 
of modification] based upon the Government's commitment for relief under Pub. L. No.85-804 and to make payment to /name 
of plaintiff] for the costs incurred in performing such work. 


36. The Government has failed to provide compensation of any nature to /name of plaintiff] for the reconstruction of the Project 
including the processing of relief pursuant to Pub. L. No. 85-804 in contravention of its informal agreement to do so. 


37. The fair and reasonable value of the work is approximately $/dollar amount of sum] and represents a portion of /name of 
plaintiff's indebtedness to its surety for providing financial assistance to /name of plaintiff]. 


WHEREFORE, the Plaintiff, /name of plaintiff], requests: 


E. That this court enter judgment in its favor in the amount of $/dollar amount of sum] along with costs, interest and attorney fees; 


F. In addition to the reasonable and fair cost to complete, that this court enter judgment in /name of plaintiff]'s favor in an amount 
consistent with its proof of damages consequential to the Government's breach and/or cardinal change of the Contract; and 


G. For such other and further relief as this court deems just and proper. 


COUNT IV. BREACH OF CONTRACT/CARDINAL CHANGE 


38. The Plaintiff reaffirms, reiterates and reasserts its allegations contained in paragraph | through 37 with the same force and 
effect as if set forth here in full. 


39. Notwithstanding the fact that the project was complete and the Government achieved occupancy, thereby assuming the risk of 
damage caused by acts of nature, the Government issued unilateral Contract Modification {number of modification], altering 
the scope of the contract far beyond that which was required from, and anticipated by, /name of plaintiff], constituting a cardinal 
change and/or a breach of the contract. 


WHEREFORE, the Plaintiff, /name of plaintiff], requests: 
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H. That this court enter judgment in its favor in the amount of $/dollar amount of sum] along with costs, interest and attorney fees; 


I. In addition to the reasonable and fair cost to complete, that this court enter judgment in /name of plaintiff]'s favor in an amount 
consistent with its proof of damages consequential to the Government's breach and/or cardinal change of the Contract; and 


J. For such other and further relief as this court deems just and proper. 
Dated: /date of complaint] 
[Name of plaintiff's attorney] 
Attorney for Plaintiff 
[Name of law firm] 
[Address of attorney] 


[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Answer, see § 26. 


West's Key Number Digest 
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8 15. Complaint or petition—Against United States—For damages under Contract 
Disputes Act— Failure to repair leased premises in accordance with contract 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of attorney for plaintiffs], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiffs. 


Plaintiffs, /name of plaintiff 1], [name of plaintiff 2], and [name of plaintiff 3] as and for their Complaint against the United 
States of America (the *Government"), state as follows: 


PARTIES AND JURISDICTION 


. Plaintiff, [name of plaintiff 1], is a [type of entity] organized and existing under the laws of /name of state] with its principal 


place of business at /address of plaintiff 1]. 


. Plaintiff, [name of plaintiff 2], is a [type of entity] organized and existing under the laws of /name of state], with its principal 


place of business at /address of plaintiff 2]. 


. Plaintiff, /name of plaintiff 3], is a [type of entity] organized and existing under the laws of [name of state], with its principal 


place of business at /address of plaintiff 3]. 


. Defendant is the United States of America, acting through /name of agency], which is the contracting agency under the Leases 


at issue. 


. This court has jurisdiction in this action pursuant to 28 U.S.C.A. § 1491, the Contract Disputes Act of 1978, 41 U.S.C.A. 88 


7101 et seq. and Article /designation of article] of the Leases between Plaintiffs and the Government. 


. On /date of agreements], the Government entered into /number of agreements] separate lease agreements with /name of entity 


1], [name of entity 2], and [name of entity 3]. 
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7. The lease agreement with /name of entity 1] was for the lease of property located at /address of property 1]. 


8. The lease agreement with /name of entity 2] was for the lease of property located at /address of property 2]. 


9. The lease agreement with /name of entity 3] was for the lease of property located at /address of property 3]. 


10. On or about /date of amendment], the Government entered into an amendment to each of the leases with /name of entity 1], 
[name of entity 2], and [name of entity 3], modifying only the date that rent was due under each such lease. 


11. On /date of conveyance], [name of entity 1] conveyed its premises by warranty deed and assigned all of its rights, title, 
and interest in and under its Lease with the Government to Plaintiff, /name of plaintiff 1]. The Government approved of the 
conveyance of the premises and the assignment of all rights, title and interest in the Lease from /name of entity 1] to Plaintiff, 
[name of plaintiff 1]. 


12. On /date of conveyance], [name of entity 2] conveyed its premises by warranty deed and assigned all of its rights, title and 
interest in and under its aforementioned Lease with the Government to Plaintiff, /name of plaintiff 2]. The Government approved 
of the conveyance of the premises and the assignment of all rights, title and interest in the Lease from /name of entity 2] to 
Plaintiff, /name of plaintiff 2]. 


13. On /date of conveyance], [name of entity 3] conveyed its premises by warranty deed and assigned all of its rights, title 
and interest in and under its Lease with the Government to Plaintiff, /name of plaintiff 3]. The Government approved of the 
conveyance of the premises and the assignment of all rights, title and interest in the Lease from /name of entity 3] to Plaintiff, 


[name of plaintiff 3]. 


14. Each of the Plaintiffs is the sole, true and lawful owner and holder of all of the claims and causes of action which it asserts 
in this Complaint against the Government. 


15. Each of the Leases relate to certain property which each of the Plaintiffs’ predecessor-in-interest had leased to the Government 
for a period of [number of years] years. Each Lease was executed on or about /date of execution], concerns Military Housing 
located in /name of state] upon premises owned by the predecessors-in-interest of each of the Plaintiffs as set forth above. The 
above-described Leases are in substantially identical form. 


16. According to Article {designation of article], entitled Disputes, contained in each Lease, disputes are subject to the Contract 
Disputes Act of 1978, 41 U.S.C.A. 88 7101 et seq. 


FACTS COMMON TO ALL CAUSES OF ACTION 


17. Section [designation of section], attached to each Lease, sets forth the procedure to be used in the maintenance, repair, and 
operational services for each project covered under each of the Leases. 
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18. Included in the items to be repaired and restored are repairs to drywall, repairs to screens, windows and doors, replacement 
of screen windows and doors, cleaning of refrigerators, ranges and bathrooms, repairs to garages, repairs to exteriors of the 
buildings, and landscaping repairs. 


19. Pursuant to Section /designation of section], Paragraph [designation of paragraph] of the Lease, unit repair costs for which 
the Government is required to pay the Plaintiffs are established pursuant to the approved list of repair costs which had been 
agreed to pursuant to each of the Leases. 


20. The standards for repair are set forth in Section /designation of section], Paragraph [designation of paragraph] of each Lease. 


21. Procedures to be followed for invoicing are set forth in Section /designation of section], Paragraph [designation of paragraph] 
of each Lease. Pursuant to Paragraph /designation of paragraph], damages to a housing unit beyond normal wear and tear that 
are caused by the Government or an occupant, dependents, or invited guests, which are not corrected by the Government or 
occupant, must be repaired by the Lessor, with cost of such repair billed to the Government. 


22. The term of each of the Leases has expired. 


23. At the time of the expiration of each of the Leases, there were damages to various of the housing units covered by each of 
the Leases that were beyond normal wear and tear and that were caused either by the Government or an occupant, dependents, 
or invited guests, and that were not corrected by the Government or occupant. The Government is responsible for the cost of 
these repairs. 


24. In conformity with each of the Leases, Plaintiffs billed, or caused to be billed, the Government for the repair costs. 


25. Despite attempts by the Plaintiffs or their representatives to resolve Plaintiffs' claims as represented by the billings rendered 
to the Government in conformity with the Leases, the Government, acting through its authorized representatives, has refused 
to comply with the express terms of the Leases regarding the calculation and manner of payment in respect of such bills. 


26. As required, pursuant to the Leases and the Contract Disputes Act, Plaintiffs submitted a formal, verified and certified claim 
to the Contracting Officer of /name of agency], dated [date of claim], which claim was received by the Contracting Officer. 


27. Pursuant to the Contract Disputes Act, a Contracting Officer has [number of days] days from receipt of a submitted certified 
claim over $/dollar amount of sum] to issue a decision, or, alternatively, to notify the Claimants of a time within which a decision 
will be issued. More than /number of days] days has elapsed since the submission of the claim and, as of the date of the filing 
of this Complaint, no decision by the Contracting Officer has been reached. 


28. Pursuant to the Contract Disputes Act, any failure by the Contracting Officer to issue a decision on a contract claim within 
the period required will be deemed to be a decision by the Contracting Officer denying the claim and will authorize the 
commencement of an appeal or suit on the claim. Pursuant to the Contract Disputes Act, Plaintiffs consider the Contracting 
Officer's failure to issue a decision as a denial of their claim and commence this suit as authorized by law. 


29. As a result of the Government's refusal to pay the claims of the Plaintiffs in accordance with the terms of the Leases at issue, 
the Government is in breach of contract. 
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FIRST CAUSE OF ACTION 


30. As a result of the Government's breach of contract, plaintiff, [name of plaintiff 1], has been damaged in an amount of not less 
than $/dollar amount of sum], plus interest. 


31. Attached to this Complaint, and incorporated by reference as Exhibit /designation of exhibit], is a summary of the damages 
sought to be recovered by plaintiff, /name of plaintiff 1]. 


SECOND CAUSE OF ACTION 


32. As a result of the Government's breach of contract, Plaintiff, /name of plaintiff 2], has been damaged in the amount of not 
less than $/dollar amount of sum], plus interest. 


33. Attached to this Complaint, and incorporated by reference as Exhibit /designation of exhibit], is a summary of the damages 
claimed by Plaintiff /name, of plaintiff 2]. 


THIRD CAUSE OF ACTION 


34. As a result of the Government's breach of contract, plaintiff, [name of plaintiff 3] has been damaged in an amount of not less 
than $/dollar amount of sum], plus interest. 


35. Attached to this Complaint, and incorporated by reference as Exhibit /designation of exhibit], is a summary of the damages 
claimed on the part of Plaintiff, /name of plaintiff 3]. 


PRAYER FOR RELIEF 


WHEREFORE, each of the Plaintiffs requests judgment as against the Government and other relief as follows: 


(a) On the FIRST CAUSE OF ACTION, in favor of Plaintiff, /name of plaintiff 1], in the principal sum $/dollar amount of sum], 
together with interest, pursuant to 41 U.S.C.A. § 7109, from /date of filing], the date that [name of plaintiff 1]'s claim was filed 
with the Contracting Officer, plus all costs, disbursements and attorney's fees. 


(b) On the SECOND CAUSE OF ACTION, in favor of Plaintiff, /name of plaintiff 2], in the principal sum of $/dollar amount 
of sum], together with interest pursuant to 41 U.S.C.A. § 7109, from /date of filing], the date that [name of plaintiff 2]'s claim 
was filed with the Contracting Officer, plus all costs, disbursements and attorney's fees. 


(c) On the THIRD CAUSE OF ACTION, in favor of Plaintiff, /name of plaintiff 3], in the principal sum of $/dollar amount of 
sum], together with interest, pursuant to 41 U.S.C.A. § 7109, from /date of filing], the date that /name of plaintiff 3]'s claim 
was filed with the Contracting Officer, plus all costs, disbursements and attorney's fees. 


(d) Together with such other and further relief as to the court may seem just and proper. 


Dated: /date of complaint] 
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[Name of plaintiff's attorney] 
Attorney for Plaintiff 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Answer, see § 27. 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 
Am. Jur. 2d, United States $8 1 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 16 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 16. Complaint or petition—Allegation—Statutory consent by government to be sued 


Topic Summary References Correlation Table 


The court has jurisdiction of this action under /citation of statute], which provides that a claimant may bring an action under the 
statute for review ofa final decision of the Secretary of /name of agency] made after a hearing to which the claimant was a party. 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesij7201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
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24A Am. Jur. Pl. & Pr. Forms United States 8 17 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 17. Complaint or petition—Allegation—Claim on government contract—Jurisdiction of court 


Topic Summary References Correlation Table 


This action is brought under 28 U.S.C.A. § 1346(a)(2). Plaintiff's claim amounts to less than $10,000, and is based on a contract 
with the United States Government, as is more fully described below. 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesi?7201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
Actions against the United States, generally. Am. Jur. 2d, United States §§ 60 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 18 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 18. Complaint or petition—Allegation—Claim 
arising from implied contract—Jurisdiction of court 


Topic Summary References Correlation Table 


This action arises from plaintiff's claim against the United States under an implied contract for compensation for property taken 
by the United States for public use. The court has jurisdiction of this action under 28 U.S.C.A. § 1346(a)(2). 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesi?72201 et seq. 


Legal Encyclopedias 


Implied contracts with United States government. Am. Jur. 2d, United States § 67 
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24A Am. Jur. Pl. & Pr. Forms United States § 19 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 19. Complaint or petition—Allegation— Illegal dismissal 
from government employment— Requests for basis denied 


Topic Summary References Correlation Table 


After plaintiff received notice oftermination from employment at /name of government agency], plaintiff made a written request 
to [name of supervisor] for information as to the precise basis for termination of plaintiffs employment by /name of supervisor]. 
The information sought by plaintiff was refused to be divulged. A copy of plaintiffs written request is attached as Exhibit 
[designation of exhibit] and made a part of this pleading by reference. 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency, or personnel as party. Am. Jur. 2d, Administrative Law $ 405 
Procedural due process. Am. Jur. 2d, Constitutional Law §§ 823 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 20 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 20. Complaint or petition—Allegation— Illegal dismissal 
from government employment—Insufficiency of charges 


Topic Summary References Correlation Table 


The charges contained in the letter from /name of government agency supervisor] were not sufficiently specific to afford plaintiff 
an opportunity to defend /himself/herself]. The charges merely contained allegations that plaintiff was not a loyal United States 
citizen and was a security risk. With such generalized charges, the plaintiff was unable to properly prepare a defense before 


the administrative hearing. 


Notes 


West's Key Number Digest 
West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Procedural due process. Am. Jur. 2d, Constitutional Law §§ 823 et seq. 
Actions against the United States, generally. Am. Jur. 2d, United States $8 60 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States § 21 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 21. Answer— To action by United States to enjoin and remedy 
water pollution—Lack of knowledge, laches and estoppel 


Topic Summary References Correlation Table 
[Caption, see § 9] 


ANSWER 


Defendants, /names of defendants], submit this answer to the complaint filed in the above-entitled action: 


FIRST DEFENSE 
(Responding Directly to Allegations of Complaint) 


. Defendants admit the allegations of paragraphs /listing of paragraph numbers] of the complaint. 


. Defendants deny the allegations of paragraphs /listing of paragraph numbers] of the complaint. 


. Defendants are without knowledge or information sufficient to form a belief as to the truth of the allegations of paragraphs 


[listing of paragraph numbers] of the complaint. 
4. 


a. In response to paragraph [number of paragraph] of the complaint, the defendants admit that venue is proper in this district, but 


deny the remaining allegations of paragraph [number of paragraph]. 


. In response to paragraph /number of paragraph], the defendants admit that the waters that are the subject of the complaint 


consist of [description of waters], in [name of county], [name of state], and the unnamed alleged surface tributary system to 
[name of river] and alleged wetlands adjacent to [name of water]. Defendants are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations of paragraph /number of paragraph]. In this connection, paragraph 
[number of paragraph] alleges an approximate location for the “site” of the property in litigation, but doesn't define the term 
"site." As worded, paragraph [number of paragraph] appears to make the site a point, whereas the complaint alleges violations 
in an area. However, a point about /number of feet] feet southeast of the intersection of State Highway /designation of state 
highway] and [designation of intersecting roadway] in [name of county], [name of state] is probably within the area addressed 
by the complaint. 
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. In response to paragraph /number of paragraph], the defendants admit that /name of defendant 1] professes to be (and is 


in fact) the owner of equitable or beneficial title to all of the property in litigation and claims to have made (and in fact did 
make) payments of loans and taxes on the property. The defendants deny the remaining allegations of paragraph /number of 


paragraph]. 


. In response to paragraph /number of paragraph], the defendants are without information or knowledge sufficient to form a 


belief as to the truth of the allegation that the /name of federal agency] sent the letters described to defendants, but defendants 
deny that either of them ever received any such letters or had any knowledge about them or the described alleged environmental 
violations before receiving the complaint in this action on /date of receipt of complaint]. 


Defendants deny the allegations of paragraph /number of paragraph], but admit that defendant /name of defendant 1] told a 
representative of the /name of federal agency] that defendant did not know about the alleged violations, but if defendant had 
known of the alleged violations, defendant would have corrected them. 


With respect to paragraph /number of paragraph] of the complaint, the defendants deny the allegations purporting to summarize 

the content of the letter of /date of letter], which was from [name of federal agency] to the defendants' attorney. Defendants 
deny that that letter made any reference to the defendants alleged lack of serious effort to move forward with a substantive 
proposal for restoration or settlement. Otherwise, defendants admit that paragraph /number of paragraph] more or less correctly 
summarizes some of the content of that /date of letter], letter. 


In response to paragraph /number of paragraph] of the complaint, the defendants are without knowledge or information 
sufficient to form a belief as to the truth of those allegations. In this connection 33 U.S.C.A. § 1311(a) makes the discharge of 
a pollutant by any person unlawful. 33 U.S.C.A. § 1362(6) defines the term “pollutant,” but that definition does not include fill 
materials. Whether or not fill materials are pollutants depends on the composition of the fill materials. 


In response to paragraphs 32 to 37 of the complaint, the defendants admit that the Plaintiffs request the relief stated in those 
paragraphs, but defendants deny that Plaintiffs are entitled to that relief. 


SECOND DEFENSE 


. The defendant, /name of defendant 2], is record owner of the land in litigation, but defendant owns no beneficial or equitable 


interest 1n the title to that land. The full beneficial and equitable owner is defendant, /name of defendant 1]. At no time did 
[name of defendant 2] do or authorize anyone else to do any of the wrongful acts alleged in the complaint. 


THIRD DEFENSE 


. The Plaintiff is barred from recovery by laches and estoppel. 


WHEREFORE, defendants request that Plaintiff take nothing by its complaint and that defendants receive general relief, 
including costs. 


Dated: /date of answer] 


[Name of defendant's attorney] 
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Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 
West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Procedural due process. Am. Jur. 2d, Constitutional Law §§ 823 et seq. 
Defenses to actions by the United States, generally. Am. Jur. 2d, United States $8 58, 59 
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24A Am. Jur. Pl. & Pr. Forms United States 8 22 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 22. Answer or motion to dismiss—By United States—Allegation—Sovereign immunity 


Topic Summary References Correlation Table 


The United States is immune from suits for /description of type of action brought by plaintiff] in the absence of a waiver of 
Its sovereign immunity by the United States Congress. Plaintiff has not alleged such a waiver of sovereign immunity in this 
case, nor has Congress acted to remove governmental immunity for causes of action alleging /description of type of action]. 
Therefore, plaintiff is barred by the doctrine of sovereign immunity from bringing suit. 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
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24A Am. Jur. Pl. & Pr. Forms United States 8 23 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 23. Answer or motion to dismiss— By officer or employee 
of United States—Allegation—Sovereign immunity 


Topic Summary References Correlation Table 


Plaintiff has brought this action against officers and employees of the federal government, alleging that /description of plaintiff's 
allegations]. Plaintiff complains of actions taken by defendants while acting as officers and employees of the United States. 
Clearly, a judgment against defendants at bar would operate to control the future actions of the federal government, or subject 
the United States to liability. Thus, the United States is the real party against whom plaintiff seeks relief. 


The United States is immune from suits for /description of type of action brought by plaintiff] in the absence of a waiver of its 
sovereign immunity by the United States Congress. Plaintiff has not alleged a waiver of sovereign immunity in this case, nor 
has Congress acted to remove governmental immunity for causes of action alleging /description of type of action]. Therefore, 
plaintiff is barred by the doctrine of sovereign immunity from bringing suit. 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesi32201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
Actions against the United States, generally. Am. Jur. 2d, United States $8 60 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 24 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 24. Answer—To complaint by contractor against United States 
—For damages, indemnification and costs of defense under 
Contract Disputes Act resulting from nuclear contamination 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ANSWER 


And Affirmative Defenses 


[Name of assistant attorney general], Assistant Attorney General, /name of trial attorney], Trial Attorney, Civil Division, U.S. 
Department of Justice, /address of defendant's attorneys], Attorneys for Defendant. 


For its answer to plaintiff, /name of plaintiff]'s, complaint, defendant, the United States, admits, denies, and alleges as follows: 


1. The allegations contained in paragraph 1 constitute legal conclusions and plaintiffs characterization of its case, to which no 
response is required; otherwise denies. 


2. The allegations contained in paragraph 2 constitute legal conclusions and plaintiff's characterization of its case, to which no 
response is required; to the extent they may be deemed allegations of fact, admits that /name of plaintiff] and its predecessor 
entities performed work under certain contracts and subcontracts with the United States, including the Atomic Energy 
Commission (“/name of DOE predecessor]") or its contractors, which are the best evidence of their contents; otherwise denies. 


3. The allegations contained in paragraph 3 constitute legal conclusions, to which no response is required; to the extent they may be 
deemed allegations of fact, admits that /name of plaintiff] has been named in several court actions relating to material found at 
the /name of site] Superfund Site, located in /name of city], [name of state] (the Site"); denies the remainder of the allegations 
in paragraph 3 for lack of information sufficient to form a response. 


4. Denies the allegation in the first sentence of paragraph 4 that the Department of Justice (DOJ) informed /name of plaintiff] “that 
such /name of program] Action was imminent"; otherwise admits the allegations in the first sentence of paragraph 4. Denies 
the allegations in the second sentence of paragraph 4 for lack of information sufficient to form a response. 


5. Admits the allegations in the first and second sentences of paragraph 5. The allegations in the third sentence constitute plaintiffs' 
characterization of pleadings submitted by the parties in the “Toxic Tort Actions” identified in the first two sentences of 
paragraph 5. The pleadings in those actions speak for themselves and are the best evidence of their contents. As such, the 
allegations in the third sentence of paragraph 5 require no response. 
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an 


. Denies. 


Ll 


. The allegations in paragraph 7 constitute legal conclusions and plaintiff's characterization of its case, to which no response is 
required; to the extent that a response is required, denies that plaintiffs are entitled to any relief. 


oo 


. The allegations in paragraph 8 are conclusions of law, to which no response is required; to the extent that they are deemed 
allegations of fact, they are denied. 


9. Denies for lack of knowledge or information sufficient to form a belief as to the truth of the matters asserted. 
10. Denies for lack of knowledge or information sufficient to form a belief as to the truth of the matters asserted. 
11. Denies for lack of knowledge or information sufficient to form a belief as to the truth of the matters asserted. 
12. Admits. 

13. Admits. 

14. Admits. 

15. Admits. 


16. The allegations contained in paragraph 16 constitute plaintiffs characterization of pleadings submitted by the parties in the 
“Toxic Tort Actions", to which no response is required; otherwise denies. 


17. Admits the allegations contained in paragraph 17 to the extent supported by contracts and subcontracts between /name of 
plaintiff] and its predecessor entities and the United States or its contractors, which are the best evidence of their contents; 
otherwise denies. 


18. Admits. 
19. Admits. 


20. The allegations contained in paragraph 20 constitute legal conclusions, to which no response is required; to the extent they may 
be deemed allegations of fact, admits only that the United States Department of Energy (DOE) conducted radiological surveys 
of [name of site] prior to its designation for remedial action under /name of program], denies the remainder of the allegations. 


21. The allegations contained in paragraph 21 constitute legal conclusions to which no response is required; to the extent they may 
be deemed allegations of fact, denies for lack of information sufficient to form a response. 


22. Admits. 


23. Admits that the United States Army Corps of Engineers (Corps) requested that the United States Department of Justice (DOJ) 
initiate a lawsuit against /name of plaintiff] seeking recovery under CERCLA of all past and future cleanup costs incurred by 
the Corps pursuant to /name of program] at [name of site]; denies the remainder of the allegations in paragraph 23 for lack 
of information sufficient to form a response. 


24. Denies the allegations contained in paragraph 24 for lack of information sufficient to form a response. 
25. Admits. 


26. Admits. 
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27. Admits the allegations contained in paragraph 27 to the extent supported by the pleadings in the Toxic Tort Actions, which 
are the best evidence of their contents; otherwise denies. 


28. Admits the allegations contained in paragraph 28 to the extent supported by the pleadings in the Toxic Tort Actions, which 
are the best evidence of their contents; otherwise denies. 


29. Admits the allegations contained in paragraph 29 to the extent supported by the pleadings in the Toxic Tort Actions, which 
are the best evidence of their contents; otherwise denies. 


30. The allegations contained in paragraph 30 constitute legal conclusions to which no response is required; to the extent they 
may be deemed allegations of fact, admits only that /name of plaintiff] and its predecessors performed work pursuant to certain 
contracts with the Government or its contractors, which are the best evidence of their contents; otherwise denies for lack of 
sufficient information to form a response. 


31. Denies the allegations contained in paragraph 31 for lack of information sufficient to form a response. 


32. Admits the allegations contained in paragraph 32 that /name of plaintiff] and its predecessor entities performed work pursuant 
to certain contracts with the Government or its contractors to the extent supported by those contracts, which are the best evidence 
of their contents; denies the remaining allegations in paragraph 32 for lack of information sufficient to form a response. 


33. Denies the allegations contained in paragraph 33 for lack of information sufficient to form a response. 
34. Denies the allegations contained in paragraph 34 for lack of information sufficient to form a response. 


35. The allegations in paragraph 35 constitute legal conclusions, to which no response is required; to the extent they may be 
deemed allegations of fact, they are denied. 


36. The allegations in paragraph 36 constitute legal conclusions, to which no response is required; to the extent they may be 
deemed allegations of fact, denies. 


37. Admits the allegations contained in paragraph 37 to the extent supported by the referenced contracts, which are the best 
evidence of their contents; otherwise denies. 


38. Denies the allegations in the first sentence of paragraph 38 for lack of information sufficient to form a response. The allegations 
in the second sentence of paragraph 38 constitute legal conclusions to which no response is required; to the extent they may 
be deemed allegations of fact, they are denied. 


39. Denies the allegations in the first sentence of paragraph 39 for lack of information sufficient to form a response. The allegations 
in the second and third sentences of paragraph 39 constitute legal conclusions to which no response is required; to the extent 
they may be deemed allegations of fact, they are denied. 


40. Denies the allegations in the first sentence of paragraph 40 for lack of information sufficient to form a response. The allegations 
in the second sentence of paragraph 40 constitute legal conclusions to which no response is required; to the extent they may 
be deemed allegations of fact, they are denied. 


4]. The allegations in paragraph 41 constitute legal conclusions, to which no response is required; to the extent they may be 
deemed allegations of fact, denies. 


42. Admits the allegations contained in paragraph 42 that the United States supplied certain nuclear materials to /name of plaintiff] 
for use in performing certain contracts for the United States or its contractors; denies the remainder of the allegations for lack 
of information sufficient to form a response. 


43. Denies. 
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44. Denies. 
45. Denies. 
46. Denies the allegations contained in paragraph 46 for lack of information sufficient to form a response. 
47. Denies. 
48. Denies. 
49. Denies. 


50. Admits the allegations contained in paragraph 50 to the extent supported by NRC Report cited, which is the best evidence 
of its contents; otherwise denies. 


51. Admits the allegations contained in paragraph 51 to the extent supported by the report cited, which is the best evidence of 
Its contents; otherwise denies. 


52. The allegations in paragraph 52 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


53. The allegations in paragraph 53 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, admits to the extent supported by the contracts cited, which are the best evidence of their contents; 
otherwise denies. 


54. Denies. Avers that in a letter, dated /date of letter], from [name of attorney for agency], Associate General Counsel of /name 
of DOE predecessor] to [name of recipient] of [name of plaintiff], [name of attorney for agency] wrote that [name of agency] 
agreed with /name of plaintiff's thought that the scope of protection afforded /name of plaintiff] as a “person indemnified” 
covers all “public liability" for a “nuclear incident” caused by /name of plaintiff]'s products under a [name of DOE predecessor] 
contract. 


55. Denies the allegations in paragraph 55 for lack of information sufficient to form a response. 


56. Denies. Avers that in a telecommunication message, dated /date of communication], [name of agency] referred to [name of 
plaintiff] as a "person indemnified" within the meaning of Section 170 of the Atomic Energy Act within the contractual context 
of certain future shipments of nuclear material between the /name of plaintiff] and [name of facility]. 


57. The allegations in paragraph 57 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


58. The allegations in paragraph 58 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


59. Admits the allegations contained in the first sentence of paragraph 59 to the extent supported by the letter cited, which is the 
best evidence of its contents; otherwise denies the allegations contained in the first sentence. Admits the allegations contained 
in the second sentence of paragraph 59. 


60. Admits. 


61. Admits the allegations contained in paragraph 61 that /name of plaintiff] amended its claim by letter dated /date of letter]. 
The remaining allegations contained in paragraph 61 are conclusions of law to which no response is required; to the extent they 
may be deemed allegations of fact, they are denied. 
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62. Admits. 


63. Admits the allegations contained in paragraph 63 that /name of plaintiff] amended its claim by letter dated /date of letter]. 
The remaining allegations contained in paragraph 63 are conclusions of law to which no response is required; to the extent they 
may be deemed allegations of fact, they are denied. 


64. Defendant's responses to paragraphs 1 through 63 of plaintiffs! complaint are incorporated by reference. 
65. Denies the allegations contained in paragraph 65 for lack of information sufficient to form a response. 


66. The allegations in paragraph 66 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


67. The allegations in paragraph 67 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


68. The allegations in paragraph 68 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


69. The allegations in paragraph 69 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


70. The allegations in paragraph 70 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


71. Defendant's responses to paragraphs 1 through 70 of plaintiff's complaint are incorporated by reference. 
72. Denies the allegations in paragraph 72 for lack of information sufficient to form a belief as to the truth of the matters asserted. 


73. The allegations contained in paragraph 73 constitute legal conclusions to which no response is required; to the extent they 
may be deemed allegations of fact, admits only that /name of plaintiff] and its predecessors performed work pursuant to certain 
contracts with the Government or its contractors, which are the best evidence of their contents; otherwise denies for lack of 
sufficient information to form a response. 


74. The allegations in paragraph 74 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


75. The allegations in paragraph 75 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


76. The allegations in paragraph 76 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


77. The allegations in paragraph 77 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


78. Defendant's responses to paragraphs 1 through 77 of plaintiffs complaint are incorporated by reference. 
79. Denies for lack of information sufficient to form a response. 


80. The allegations in paragraph 80 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 
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81. The allegations in paragraph 81 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


82. The allegations in paragraph 82 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


83. Defendant's responses to paragraphs 1 through 82 of plaintiffs complaint are incorporated by reference. 


84. The allegations in paragraph 84 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


85. The allegations in paragraph 85 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies for lack of information sufficient to form a response. 


86. The allegations in paragraph 86 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies for lack of information sufficient to form a response. 


87. The allegations in paragraph 87 constitute legal conclusions to which no response is required; to the extent that they may be 
deemed allegations of fact, denies. 


88. Denies each and every allegation not admitted, denied, or qualified above. 


89. Denies that plaintiff is entitled to the relief requested in the “WHEREFORE” paragraphs immediately following paragraph 
87, or to any relief whatsoever. 


AFFIRMATIVE DEFENSES 


90. Upon information and belief, /name of site] was never under contract or license from /name of DOE predecessor] to receive 
or store radioactive waste material. 


91. Upon information and belief, from at least [start date of period] to [end date of period], [name of plaintiff] or its predecessors 
possessed a /type of license] license issued by [name of DOE predecessor] and/or the Nuclear Regulatory Commission. 


92. Federal law prohibits holders of /type of license] licenses from disposing of radioactive material at an unlicensed facility. 


93. Upon information and belief, to the extent that radioactive material at /name of site] originated from [name of plaintiff] or its 
predecessors, /name of plaintiff] or its predecessors disposed of such material at /name of site] without Government approval. 


94. Upon information and belief, to the extent that radioactive material at /name of site] originated from /name of plaintiff] or 
its predecessors, /name of plaintiff] or its predecessors disposed of such material at /name of site] in violation of Federal law 
or regulations in effect at the time of the disposal. 


95. Therefore, plaintiffs claims are barred wholly or in part by illegality. 
96. Therefore, plaintiffs claims are barred wholly or in part by unclean hands. 


WHEREFORE, defendant requests the court enter judgment for defendant, dismiss the complaint, and grant defendant such 
other and further relief as the court may deem just and proper. 


Dated: /date of answer] 


[Name of defendant's attorney] 
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Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Complaint, see § 10. 
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24A Am. Jur. Pl. & Pr. Forms United States § 25 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 25. Answer— To complaint by contractor against United States—For 
damages under Contract Disputes Act resulting from failure to obtain permits 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ANSWER 


[Name of assistant attorney general], Assistant Attorney General, /name of trial attorney], Trial Attorney, Civil Division, U.S. 
Department of Justice, /address of defendant's attorneys], Attorneys for Defendant. 


For its answer to plaintiff s complaint, defendant admits, denies, and alleges as follows: 


. The allegations contained in paragraph 1 are conclusions of law to which no response is required; to the extent they may be 


deemed allegations of fact, they are denied. 


. Denies the allegations contained in paragraph 2 for lack of knowledge or information sufficient to form a belief as to the truth 


of the matters asserted. 


. Admits that the defendant is the United States; otherwise denies the remaining allegations which are conclusions of law to 


which no response is required. 


. Denies. 


CAUSE OF ACTION—/NAME OF CONTRACT] 


. Admits the allegations contained in paragraph 5 to the extent they are supported by Contract /number of contract], Task Order 


[number of order] (the *[name of contract]”), which is the best evidence of its contents; otherwise denies the allegations 
contained in paragraph 5. 


. Admits the allegations contained in paragraph 6 to the extent they are supported by /name of contract], which 1s the best 


evidence of its contents; otherwise denies the allegations contained in paragraph 6. 


. Admits the allegations contained in paragraph 7 to the extent they are supported by /name of contract], which 1s the best 


evidence of its contents; otherwise denies the allegations contained in paragraph 7. 


. Denies. 
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9. Admits the allegations contained in the first sentence of paragraph 9 to the extent they are supported by the three letters and the 
contracting officer's decision that are referred to in paragraph 9, otherwise denies the allegations contained in the first sentence 
of paragraph 9. The allegations contained in the second and third sentences of paragraph 9 are conclusions of law to which no 
response is required; to the extent they are deemed allegations of fact, they are denied. 


10. Denies. 
11. Denies. 


PRAYER FOR RELIEF 


1. Denies that plaintiff is entitled to the relief requested in the first paragraph under the heading “Prayer for Relief" or to any 
relief whatsoever. 


2. Denies that plaintiff is entitled to the relief requested in the second paragraph under the heading "Prayer for Relief" or to any 
relief whatsoever. 


3. Denies that plaintiff is entitled to the relief requested in the third paragraph under the heading “Prayer for Relief" or to any 
relief whatsoever. 


4. Denies that plaintiff is entitled to the relief requested in the fourth paragraph under the heading “Prayer for Relief” or to any 
relief whatsoever. 


AFFIRMATIVE DEFENSES 
1. The claims alleged in each count of the complaint are barred by the doctrine of release. 
2. The claims alleged in each count of the complaint are barred by the doctrine of accord and satisfaction. 
WHEREFORE, defendant requests that plaintiff's complaint be dismissed and that defendant be granted such other and further 


relief as the court may deem just and proper. 


Dated: /date of answer] 


[Name of defendant's attorney] 
Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Complaint, see § 11. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 26 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 26. Answer— To complaint by contractor against United states— 
For damages under Contract Disputes Act resulting from failure to 
allow upward equitable adjustment necessitated by storm damage 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ANSWER 


[Name of assistant attorney general], Assistant Attorney General, /name of trial attorney], Trial Attorney, Civil Division, U.S. 
Department of Justice, /address of defendant's attorneys], Attorneys for Defendant. 


For its answer to plaintiffs complaint, defendant admits, denies, and alleges as follows: 


The allegations contained in the first page of the complaint constitute conclusions of law and plaintiffs characterization of its 
case, to which no answer is required. 


. The allegations contained in paragraph 1 constitute conclusions of law to which no answer is required; to the extent they may 


be deemed allegations of fact, they are denied. 
Denies the allegations contained in paragraph 2 for lack of knowledge or information sufficient to form a belief as to their truth. 
Admits. 


Admits the allegations contained in paragraph 4 to the extent they are supported by the contract referenced, which is the best 
evidence of its content; otherwise denies the allegations contained in paragraph 4. 


. Admits the allegations contained in paragraph 5 to the extent they are supported by the contract and contract modifications 


referenced, which are the best evidence of their content; otherwise denies the allegations contained in paragraph 5. 


. Admits the allegations contained in paragraph 6 to the extent they are supported by the contract and documents referenced, 


which are the best evidence of their content; otherwise denies the allegations contained in paragraph 6. 


. Admits the allegations contained in paragraph 7 to the extent they are supported by the contract referenced, which is the best 


evidence of its content; otherwise denies the allegations contained in paragraph 7. 
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8. Admits the allegations contained in paragraph 8 to the extent they are supported by the contract referenced, which is the best 
evidence of its content; otherwise denies the allegations contained in paragraph 8. 


9. Admits the allegations contained in the first sentence of paragraph 9 to the extent they are supported by the document referenced, 
which is the best evidence of its content; otherwise denies the allegations contained in the first sentence of paragraph 9. Denies 
the allegations contained in the second sentence of paragraph 9 for lack of knowledge or information sufficient to form a belief 
as to what the bidders believed. 


10. Admits the allegations contained in the first sentence of paragraph 10. Admits that /name of plaintiff] had formally notified 
that the structure would be ready for prefinal inspection on or about /date of readiness]. Denies the remaining allegations in 
paragraph 10. 


11. Admits that the damage at issue was caused on or about /date of damage] by a severe storm. The remainder of the allegations 
contained in paragraph 11 constitute conclusions of law to which no answer is required; to the extent they may be deemed 
allegations of fact, they are denied. 


12. Denies the allegations contained in paragraph 12 for lack of knowledge or information sufficient to form a belief as to their truth. 
13. Denies. 


14. Admits the allegations contained in paragraph 14 to the extent they are supported by the contract modification referenced, 
which is the best evidence of its content; otherwise denies the allegations contained in paragraph 14. 


15. Denies the allegations contained in paragraph 15 for lack of knowledge or information sufficient to form a belief as to their truth. 


16. Defendant admits the allegations contained in the first sentence of paragraph 16; denies the remainder of the allegations in 
paragraph 16. 


17. Denies the allegations contained in the first sentence of paragraph 17 for lack of knowledge or information sufficient to form 
a belief as to their truth. Admits that a certificate of substantial completion was issued and beneficial occupancy was achieved 
on or about /date of occupancy]. Denies the remainder of the allegations contained in paragraph 17. 


18. Denies the allegations contained in paragraph 18 for lack of knowledge or information sufficient to form a belief as to their truth. 


19. Admits that the contracting officer favorably recommended plaintiff's Request for Extraordinary Contractual Relief (“ECR”). 
Denies the remainder of the allegations contained in paragraph 19. 


20. Denies the allegations contained in paragraph 20 for lack of knowledge or information sufficient to form a belief as to their truth. 


21. Admits that on or about /date of submission], [name of plaintiff] submitted a certified claim for equitable adjustment. Admits 
that the contracting officer had not issued a final decision before plaintiff filed its complaint before the Court of Federal Claims. 
The remainder of the allegations contained in paragraph 21 constitute conclusions of law and plaintiff's characterization of its 
case, to which no answer is required. 


22. Defendant's responses to paragraphs 1 through 21 of the complaint are incorporated by reference. 


23. Admits the allegations contained in paragraph 23 to the extent they are supported by the contract modification referenced, 
which is the best evidence of its content; otherwise denies the allegations contained in paragraph 23. 


24. Admits that the Government engaged the services of a consulting engineer to determine reconstruction costs which were 
estimated as $/dollar amount of sum]. Admits that the Government did not increase the contract price because according to the 
contract the risk of the damage that was caused by the storm was borne by the plaintiff. Denies the remainder of the allegations 
contained in paragraph 24. 
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25. Admits that /name of plaintiff] reconstructed the project under protest pursuant to modification /number of modification]. 
Denies the remainder of the allegations contained in paragraph 25 for lack of knowledge or information sufficient to form a 
belief as to their truth. 


26. Admits the allegations contained in the first sentence of paragraph 26 to the extent they are supported by the claim referenced, 
which is the best evidence of its content; otherwise denies the allegations contained in the first sentence of paragraph 26. The 
remainder of the allegations contained in paragraph 26 constitute conclusions of law to which no answer is required; to the 
extent they may be deemed allegations of fact, they are denied. 


27. Admits that the contracting officer has not issued a final decision, otherwise denies the allegations contained in the first sentence 
of paragraph 27. Denies that plaintiff is entitled to the relief requested in paragraphs 27A and 27B or to any other relief. 


28. Defendant's responses to paragraphs 1 through 27 of the complaint are incorporated by reference. 
29. Denies. 
30. Denies. 


31. Admits the allegations contained in the first sentence of paragraph 31 to the extent they are supported by the contract 
modification referenced, which is the best evidence of its content; otherwise denies the allegations contained in the first sentence 
of paragraph 31. Denies the allegations contained in the second sentence of paragraph 31 for lack of knowledge or information 
sufficient to form a belief as to their truth. 


32. Admits the allegations of paragraph 32 concerning the filing ofa claim to the extent they are supported by the claim referenced, 
which is the best evidence of its content; otherwise denies the allegations contained in paragraph 32. 


33. Admits that the contracting officer has not issued a final decision. Admits that no payment in relation to /name of plaintiff]'s 
claim for equitable adjustment has been approved. Denies the remainder of the allegation contained in the first sentence of 
paragraph 33. Denies that plaintiff is entitled to the relief requested in paragraphs 33C and 33D or to any other relief. 


34. Defendant's responses to paragraphs 1 through 33 of the complaint are incorporated by reference. 
35. Denies. 
36. Denies. 


37. Denies the allegations contained in paragraph 37 for lack of knowledge or information sufficient to form a belief as to their 
truth. Denies that plaintiff is entitled to the relief requested in paragraphs 37E, 37F and 37G or to any other relief. 


38. Defendant's responses to paragraphs 1 through 37 of the complaint are incorporated by reference. 


39. The allegations contained in the first sentence of paragraph 39 constitute conclusions of law to which no answer is required; 
to the extent they may be deemed allegations of fact, they are denied. Denies that plaintiff is entitled to the relief requested in 
paragraphs 39H, 39I and 39J or to any other relief. 


40. Denies each and every allegation not previously admitted or otherwise qualified. 


WHEREFORE, defendant requests that the court enter judgment in its favor, order that the complaint be dismissed and grant 
defendant such other and further relief as the court may deem just and proper. 


Dated: /date of answer] 


[Name of defendant's attorney] 
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Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


Practice Notes 


For related Complaint, see § 14. 


West's Key Number Digest 


West's Key Number Digest, United Statesi32201 et seq. 


Legal Encyclopedias 
Am. Jur. 2d, United States $8 1 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States § 27 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 27. Answer— To complaint by contractor against United States—For damages 
under Contract Disputes Act resulting from failure repair leased premises 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ANSWER 


[Name of assistant attorney general], Assistant Attorney General, /name of trial attorney], Trial Attorney, Civil Division, U.S. 
Department of Justice, /address of defendant's attorneys], Attorneys for Defendant. 


For its answer to the complaint, defendant admits, denies, and alleges as follows: 


The allegation contained in plaintiffs' first, unnumbered paragraph constitutes plaintiffs' characterization of their complaint, to 
which no answer is required; to the extent it may be deemed an allegation of fact, it is denied. 


1. Denies the allegation contained in paragraph 1 for lack of knowledge or information sufficient to form a belief as to its truth. 
2. Denies the allegation contained in paragraph 2 for lack of knowledge or information sufficient to form a belief as to its truth. 
3. Denies the allegation contained in paragraph 3 for lack of knowledge or information sufficient to form a belief as to its truth. 


4. Admits that the United States is the named defendant and that /name of agency] executed the leases at issue; otherwise, the 
allegation contained in paragraph 4 constitutes a conclusion of law, to which no answer is required; to the extent it may be 
deemed an allegation of fact, it is denied. 


5. The allegation contained in paragraph 5 constitutes a conclusion of law, to which no answer is required; to the extent it may 
be deemed an allegation of fact, it is denied. 


6. Admits the allegation contained in paragraph 6 to the extent supported by the lease agreements cited, which are the best evidence 
of their contents; otherwise denies the allegation contained in paragraph 6. 


7. Admits the allegation contained in paragraph 7 to the extent supported by the lease agreement cited, which is the best evidence 
of its contents; otherwise denies the allegation contained in paragraph 7. 


8. Admits the allegation contained in paragraph 8 to the extent supported by the lease agreement cited, which is the best evidence 
of its contents; otherwise denies the allegation contained in paragraph 8. 
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9. Admits the allegation contained in paragraph 9 to the extent supported by the lease agreement cited, which is the best evidence 
of its contents; otherwise denies the allegation contained in paragraph 9. 


10. Admits the allegation contained in the first sentence of paragraph 10 to the extent supported by the amendments cited, which 
are the best evidence of their contents; otherwise denies the allegation contained in the first sentence of paragraph 10. The 
allegation contained in the second sentence of paragraph 10 is plaintiffs' characterization of their complaint, to which no answer 
is required; to the extent it may be deemed an allegation of fact, it is denied. 


11. The allegation contained in the first sentence of paragraph 11 constitutes a conclusion of law, to which no answer is required; 
to the extent it may be deemed an allegation of fact, it is denied. Denies the allegation contained in the second sentence of 
paragraph 11. 


12. The allegation contained in the first sentence of paragraph 12 constitutes a conclusion of law, to which no answer is required; 
to the extent it may be deemed an allegation of fact, it is denied. Denies the allegation contained in the second sentence of 
paragraph 12. 


13. The allegation contained in the first sentence of paragraph 13 constitutes a conclusion of law, to which no answer is required; 
to the extent it may be deemed an allegation of fact, it is denied. Denies the allegation contained in the second sentence of 
paragraph 13. 


14. The allegation contained in paragraph 14 constitutes a conclusion of law, to which no answer is required; to the extent it may 
be deemed an allegation of fact, it is denied. 


15. Admits the allegation contained in the first sentence of paragraph 15 to the extent supported by the leases cited, which are 
the best evidence of their contents; otherwise denies the allegation contained in the first sentence of paragraph 15. Admits the 
allegations contained in the second and third sentences of paragraph 15 to the extent supported by the leases cited, which are the 
best evidence of their contents; otherwise denies the allegations contained in the second and third sentences of paragraph 15. 


16. The allegation contained in paragraph 16 constitutes a conclusion of law, to which no answer is required; to the extent it may 
be deemed an allegation of fact, it is denied. 


17. Admits the allegation contained in paragraph 17 to the extent supported by the leases cited, which are the best evidence of 
their contents; otherwise denies the allegation contained in paragraph 17. 


18. Admits the allegation contained in paragraph 18 to the extent supported by the leases cited, which are the best evidence of 
their contents; otherwise denies the allegation contained in paragraph 18. 


19. Admits the allegation contained in paragraph 19 to the extent supported by the leases cited, which are the best evidence of 
their contents; otherwise denies the allegation contained in paragraph 19. 


20. Admits the allegation contained in paragraph 20 to the extent supported by the leases cited, which are the best evidence of 
their contents; otherwise denies the allegation contained in paragraph 20. 


21. Admits the allegations contained in paragraph 21 to the extent supported by the leases cited, which are the best evidence of 
their contents; otherwise denies the allegations contained in paragraph 21. 


22. Admits. 


23. The allegations contained in paragraph 26 are plaintiffs' characterization of their complaint, to which no answer is required; 
to the extent they may be deemed allegations of fact, they are denied. 
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24. The allegation contained in the first clause of paragraph 24 constitutes a conclusion of law, to which no answer is required; 
to the extent it may be deemed an allegation of fact, it is denied. Admits that plaintiffs billed the Government for repair costs; 
otherwise denies the allegation contained in the second clause of paragraph 24. 


25. Denies. 


26. Admits the allegation contained in paragraph 26 that the contracting officer received plaintiffs' claim dated /date of claim]; 
otherwise, the allegations contained in paragraph are conclusions of law to which no answer is required; to the extent they are 
deemed allegations of fact, they are denied. 


27. The allegation contained in the first sentence of paragraph 27 is a conclusion of law to which no answer is required; to the 
extent it is deemed an allegation of fact, it is denied. Admits the allegation contained in the second sentence of paragraph 27. 


28. The allegation contained in the first sentence of paragraph 28 is a conclusion of law to which no answer is required; to the 
extent it is deemed an allegation of fact, it is denied. The allegation in the second sentence of paragraph 28 constitutes plaintiffs' 


characterization of their complaint, to which no answer is required; to the extent it may be deemed an allegation of fact, it 1s 
denied. 


29. Denies. 
30. Denies. 


31. Admits the allegation contained in paragraph 31 that a summary is attached to the complaint; otherwise denies the allegation 
contained in paragraph 31. 


32. Denies. 


33. Admits the allegation contained in paragraph 33 that a summary is attached to the complaint; otherwise denies the allegation 
contained in paragraph 33. 


34. Denies. 


35. Admits the allegation contained in paragraph 35 that a summary is attached to the complaint; otherwise denies the allegation 
contained in paragraph 35. 


36. Denies that plaintiffs are entitled to the relief requested in the “Wherefore” clause following paragraph 35 of the complaint, 
or to any relief whatsoever. 


37. Denies each and every allegation not previously admitted or otherwise qualified. 


WHEREFORE, Defendant requests that the court enter judgment in its favor, order that Plaintiffs' complaint be dismissed, and 
grant such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of defendant's attorney] 
Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 
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Notes 


Practice Notes 


For related Complaint, see 8 15. 


West's Key Number Digest 
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24A Am. Jur. Pl. & Pr. Forms United States 8 28 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
United States 


II. Forms 


8 28. Motion—For summary judgment— By United States as defendant—In 
interpleader action by title company—Entitlement to proceeds from real property sale 


Topic Summary References Correlation Table 
[Caption, see § 9] 


MOTION FOR SUMMARY JUDGMENT 


The Defendant, the United States of America, moves for summary judgment in this interpleader action removed from state 
court on the grounds set forth below. 


STATEMENT OF UNDISPUTED MATERIAL FACTS 


. On [date of conveyance], [name of grantor] conveyed by Warranty Deed improved real property located at [street address of 


property], [name of city], [name of county], [name of state] to [name of grantee], a [name of state] corporation. A copy of the 
deed is attached as Exhibit /designation of exhibit]. 


. On [date of assessments], the IRS made jeopardy assessments under 26 U.S.C.A. 88 6861 et seq. against /name of corporation] 


for unpaid corporate income tax for taxable year [identification of taxable year] in the amount of $/dollar amount of unpaid 
income tax], plus a delinquency penalty of $/dollar amount of penalty], plus assessed interest of $/dollar amount of assessed 
interest]. The account balance due and owing on these amounts was $/dollar amount of sum due] as of [date of determination]. 
(See Exhibit /designation of exhibit]; Certificate of Official Record.) 


. On date of recordation], the IRS duly recorded a Notice of Federal Tax Lien for such unpaid taxes against /name of corporation] 


in /name of county], [name of state]. Exhibit [designation of exhibit] is a certified copy of the Notice of Federal Tax Lien as 
recorded in /name of county], [name of state]. 


. On [date of closing], as stated in paragraph 2 of the Complaint filed in this matter, a closing occurred in the offices of the 


Plaintiff, /name of plaintiff], [street address of office], [name of city], [name of county], [name of state]. At the closing, the 
described real property was conveyed by /name of corporation] to [name of subsequent grantee] for $[dollar amount of real 
property]. Exhibit [designation of exhibit] is a certified copy ofthe Corporate Warranty Deed evidencing the transfer as recorded 
in /name of county], [name of state]. 
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Nn 


. On [date before closing], the day before the closing, [name of corporation] assigned the sales contract proceeds to /name of 
assignee], as Personal Representative of the Estate of [name of deceased], and [name of trustee], as Trustee of the [name of 
deceased] Revocable Trust dated /date of trust], (collectively the *Estate"). Exhibit /designation of exhibit] is a certified copy 
of the Assignment of Contract Proceeds dated /date of assignment], as recorded in [name of county], [name of state]. 


6. At settlement, /name of plaintiff] issued a check for the cash proceeds of the sale of the real property to the Estate in the amount 
of $/dollar amount of proceeds of sale]. (Complaint [designation of paragraph].) 


sal 


. On discovery of the federal tax lien, /name of plaintiff] issued a “stop payment” order on the proceeds check to the Estate. 
(Complaint /designation of paragraph] .) 


oo 


. [Name of plaintiff] filed this interpleader action in state court to determine whether the United States or the Estate is entitled to 
the real estate sale proceeds, and it is a disinterested stakeholder in this action. (Complaint /designation of paragraph] .) 


hz 


The named Defendant Internal Revenue Service removed the action to this court on /date of removal]. 


10. By Order entered /date of entry], this court substituted the United States for the IRS as a defendant in this action. 


11. By Order entered /date of entry], the court authorized the deposit of the sale proceeds into the district court registry. 


12. By its order dated /date of order], the [designation of state court] for [name of county], [name of state] directed the transfer 
of $/dollar amount of transfer] to the registry of this court. 


ARGUMENT 


Federal tax liabilities are routinely established by means of certified Internal Revenue Service transcripts of account that contain 
information from the taxpayer's tax account. Case after case has held that such certificates are legally sufficient both to establish 
that an assessment has been made and to show the amount of the assessed liability that remains outstanding. / Citation of cases]. 
Every one of the cited cases holds that a certificate, without more, is sufficient to establish a prima facie case that the taxpayer 
does indeed owe the taxes shown on the form. 


In the present case, the Certificate of Official Record attached as Exhibit /designation of exhibit] establishes the jeopardy 
assessments made against /name of corporation], and it establishes the amounts outstanding on those assessments as of the date 
on the Certificate. On the dates of the assessments, a lien arose that attached to all property and all rights to property of /name 
of corporation]. 26 U.S.C.A. 8 6321. The duly filed notice of federal tax lien relating to the same liabilities ensures the priority 
of the lien as against other claimants as specified in the Federal Tax Lien Act. 26 U.S.C.A. 8 6323. Federal law governs the 
priority of competing liens. / Citation of cases]. The basic rule in determining priority of liens vis a vis the United States is that 
“the first in time is the first in right.” / Citation of cases]. 


In this case, there are no established state law liens with priority over the federal tax lien, notice of which was duly filed. 
[Citation of case]. Accordingly, the lien of the United States should prevail as a matter of law as against the competing claims 
of the other defendants in this action. In particular, the federal tax lien against /name of corporation]'s property arose on [date 
of lien], the date the tax was assessed, see 26 U.S.C.A. § 6322; notice of the lien was duly filed on /date of filing], well before 
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the closing of the sale of the subject real property by /name of corporation] on [date of sale]; and 1t therefore attached to that 
property as well as its proceeds. 


In addition, /name of plaintiff] cannot maintain a claim for attorney's fees in this action because the corpus of the interpleaded 
funds is less than the claim for delinquent taxes secured by the lien notice. A disinterested stakeholder in an interpleader action 
is not entitled to attorney's fees and costs to the extent such fees would be payable out of funds that are subject to a federal 
tax lien. /Citation of cases]. 


CONCLUSION 


Because there exists no genuine issue as to any material fact and the United States is entitled to judgment as a matter of law, 
it is respectfully submitted that this court should grant summary judgment in favor of the United States and determine that the 
federal tax lien has priority over the liens and claims of the other parties to this action. The United States asks that the clerk of 
court be directed to deliver such funds payable to the “United States Treasury" to the address of the undersigned so that they 
can be credited promptly to the tax delinquent account of /name of corporation]. 


Dated: /date of complaint] 


[Name of defendant's attorney] 
Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 
West's Key Number Digest, United Statesiji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency, or personnel as party. Am. Jur. 2d, Administrative Law $ 405 


Actions against the United States, generally. Am. Jur. 2d, United States $8 60 et seq. 
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MOTION FOR PARTIAL SUMMARY JUDGMENT 


I. 
INTRODUCTION AND RELIEF REQUESTED 


Defendant, the United States of America, on behalf of its agency the United States Postal Service, moves for partial summary 
judgment on the claims of Plaintiff, /name of plaintiff]. Plaintiff seeks a judgment for alleged damages under the Federal Tort 
Claims Act, as a result of a [year of accident] traffic accident involving a Postal Service vehicle. 


In order to recover tort damages from the government, Plaintiff was required to submit a “sum certain" administrative claim to 
the Postal Service. That requirement is jurisdictional and may not be waived. Plaintiff submitted a sum certain claim of $/dollar 
amount of sum certain claim] for property damage, but no sum certain claim for personal injury damages, or any other type of 
damages. As a consequence, under controlling /designation of circuit] Circuit law, Plaintiff's claim for any damages beyond 
Plaintiffs claim of $/dollar amount of plaintiff's claim] in property damage is now barred. Defendant respectfully requests 
that this court enter a judgment dismissing with prejudice any and all damage claims by Plaintiff other than Plaintiff's $/dollar 
amount of sum certain] sum certain for property damage. 


II. 
STATEMENT OF FACTS 


On /date of accident], Plaintiff was involved in a traffic accident in the /name of city], [name of state] area. See Complaint, 
at paragraph /designation of paragraphs]. Plaintiff's car, a [description and model of car], was struck by a postal vehicle. See 
Declaration of /name of declarant], para. [designation of paragraph]. The postal vehicle was driven by Postal Service employee 
[name of employee], acting within the scope of [his/her] employment. Id. 


On /date of letter], the Postal Service sent a letter to Plaintiff describing how to file an administrative claim for damages, along 
with a Standard Form 95 (“SF-95”) claim form. Exhibit /designation of exhibit]. The letter stated that a claim for damages 
“must supply all material facts on this form," and “must be received within two years of the accident date to be considered.” Id. 
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After some additional correspondence between the Postal Service and the attorneys representing Plaintiff at the time, Plaintiff 
filed an SF-95 form on /date of filing]. Complaint, at para. [designation of paragraph]; Decl. [designation of paragraph], Ex. 
[designation of exhibit]. On the form, Plaintiff stated that Plaintiff had property damage and personal injury damages. Plaintiff's 
property damage was listed as $/dollar amount of property damage]. Plaintiff listed Plaintiff's personal injury damages as 
“unknown,” and Plaintiff stated that /he/she] had “full coverage" from [his/her] insurance carrier, [name of insurance carrier], 
which Plaintiff said “will pay for my medical expenses.” /d. at para. [designation of paragraph]. 


The same day, /date of letter], the Postal Service sent a letter to Plaintiff, stating that Plaintiff's claim “is incomplete, as 
documents supporting the claimed amount were not submitted as specified in the instructions.” Ex. [designation of exhibit]. 
On /date of fax], the Postal Service received a fax that included two auto repair estimates for Plaintiff's car, as well as a letter 
stating that Plaintiffs law firm no longer represented Plaintiff. Ex. /designation of exhibit]. 


On [date of receipt of letter], the Postal Service received a letter from a new attorney, /name of attorney], stating that [he/ 
she] was now representing Plaintiff. Ex. [designation of exhibit]. On [date of receipt of letter], the Postal Service received a 
copy of a letter from /name of insurance carrier] to [name of plaintiff's attorney], stating that [name of insurance carrier] had 
paid $/dollar amount of loss benefits 1] in medical and wage loss benefits to Plaintiff. Ex. [designation of exhibit]. On [date 
of letter], the Postal Service sent a letter to /name of plaintiff's attorney], enclosing a new SF-95, that essentially repeated the 
information in its /date of letter], letter concerning how to file a claim for damages. Ex. [designation of exhibit]. 


On /date of receipt of letter], the Postal Service received a letter from /name of plaintiff's attorney] that [he/she] had withdrawn 
as Plaintiffs counsel. Ex. /designation of exhibit]. On [date of submission], [name of insurance carrier] submitted its own 
SF-95 form, dated /date of form], claiming $/dollar amount of loss benefits 2] in medical and wage loss benefits that it had 
paid to Plaintiff. Ex. [designation of exhibit]. [Name of insurance carrier] apparently attached to this form a compilation of 
line-item medical bills and corresponding PIP (personal injury protection) insurance payments that were also printed out on 
[date of printing], Decl. [designation of exhibit and paragraph]. These payments do not include a total value, but if added up 
amount to $/dollar amount of insurance payments]. ld. 


On /date of letter], the Postal Service sent Plaintiff another letter. Ex. /designation of exhibit]. It stated that Plaintiff's claim for 
“personal injury or death" must be “supported by competent evidence,” such as “a written report by the attending physician” 
and bills for medical or hospital “expenses actually incurred.” Id. Without such evidence, it said, “we will be unable to properly 
evaluate the claim and will have no recourse but to issue a denial." /d. On /date of letter], the Postal Service sent Plaintiff a 
certified letter denying Plaintiff's claim, on the grounds that there had been no response to the Postal Service's letters of [dates 
of letters], requesting additional documentation. See Complaint, para. /designation of paragraph]. Ex. [designation of exhibit]. 


Plaintiff filed suit against the United States on /date of filing]. In Plaintiff's Initial Disclosures, /he/she] identified $/dollar 
amount of medical expenses] in medical expenses, $/dollar amount of lost wages] in wage loss, and $/dollar amount of general 
damages] in “general damages" as [his/her] claimed damages. See Initial Disclosures, at paras. [designation of paragraphs]. 


MI. 
ARGUMENT 


A. 
Summary of argument 
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The Federal Tort Claims Act is a limited waiver of sovereign immunity. In order to bring suit under the FTCA, a claimant must 
first submit a “sum certain" administrative claim that states a specific dollar amount of damages sought. This requirement is 
jurisdictional and may not be waived. 


Plaintiff submitted a sum certain claim for $/dollar amount of claim] for property damage, but no sum certain for personal 
injury, or any other type of damages. As a consequence, under controlling /designation of circuit] Circuit law, this court lacks 
jurisdiction to consider any claim beyond the $/dollar amount of present jurisdictional sum certain] sum certain. Because the 
statute of limitations deadline to amend Plaintiff's claim has passed, to the extent Plaintiff seeks damages other than $/dollar 
amount of property damages] for property damage, / his/her] claims should be dismissed with prejudice. 


B. 
Summary judgment standards 


[Discussion of summary judgment standards]. 


C. 
The Federal Tort Claims Act is limited waiver of United States' sovereign immunity from suit. 


[Discussion of Federal Torts Claims Act as limited waiver]. 


D. 
A *sum certain" administrative claim is jurisdictional prerequisite for any suit claiming FTCA damages. 


The FTCA requires that before a tort claimant can sue the United States for damages, he or she must submit a damage claim 
to the appropriate administrative agency. See 28 U.S.C.A. 8 2675. It states that: 


(a) An action shall not be instituted upon a claim against the United States for money damages for injury of loss 
of property or personal injury or death caused by the negligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his office or employment, unless the claimant shall have first 
presented the claim to the appropriate Federal agency and his claim shall have been finally denied by the agency 
in writing and sent by certified or registered mail. 


(b) Action under this section shall not be instituted for any sum in excess of the amount of the claim presented to 
the federal agency, except where the increased amount is based upon newly discovered evidence not reasonably 
discoverable at the time of presenting the claim to the federal agency, or upon allegation and proof of intervening 
facts, relating to the amount of the claim. 


28 C.F.R. § 14.2(a), implementing the statute, states that a claimant must submit 
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an executed Standard Form 95 or other written notification of an incident, accompanied by a claim for money 
damages in a sum certain for injury to or loss of property, personal injury, or death alleged to have occurred by 
reason of the incident .... 


The /designation of circuit] Circuit has held that these requirements, known as the “sum certain" administrative claim 
presentation requirements, are jurisdictional and may not be waived. See [citation of cases]. The sum certain requirement means 
that the claimant must state a specific dollar figure for his or her claimed damages. /Citation of case]. The purpose of the 
requirement is to give the government notice ofthe approximate amount ofthe claim, in order to facilitate both its administrative 
review of the claim and any potential settlement negotiations. See /citation of cases]. 


E. 
Because Plaintiff's SF-95 submission only satisfied the “sum certain” requirement for a property damage claim, any 
other damages claims should be dismissed. 


As discussed above, Plaintiff submitted an SF-95 form on or about /date of submission]. In box [designation of box] of the form, 
Plaintiff stated /his/her] property damage as $/dollar amount of sum]. In box [designation of box], for personal injury, Plaintiff 
wrote “unknown.” Plaintiff left box /designation of box] (“wrongful death") blank, as well as box /designation of box], which 
states “TOTAL (Failure to specify may cause forfeiture of your rights.)" See Ex. [designation of exhibit]. A few days later, 
Plaintiff submitted two car repair estimates. See Ex. [designation of exhibit]. The Postal Service subsequently corresponded 
several times with Plaintiff and Plaintiff's attorneys regarding deficiencies in Plaintiff's submission, but Plaintiff never submitted 
a sum certain for /his/her] “unknown” personal injury damages. The Postal Service denied Plaintiff's claim in /name of month] 
[identification of year], and Plaintiff filed suit on /date of filing], without ever submitting a sum certain claim for personal 
injury, or any other type of damages. 


F. 
Because the statute of limitations on Plaintiff's tort claim has run, any claims that are dismissed should be dismissed 
with prejudice. 


A tort claim under the FTCA must be presented within two years of the incident that gave rise to the claim. See 28 U.S.C.A. § 
2401(b). The failure to request a sum certain within the statute of limitations deprives a district court of jurisdiction over any 
subsequently filed FTCA suit. / Citation of case]. The only sum certain claim that Plaintiff submitted prior to filing suit on /date 
of filing], and before the two-year statute of limitations ran on [date of running of statute], was Plaintiff's $/dollar amount of 
claim] claim for property damage. As a consequence, any amended claim for additional damages would be futile. All damages 
claims other than the $/dollar amount of claim] for property damage should be dismissed with prejudice. 


IV. 
CONCLUSION 


For all the foregoing reasons, Defendant respectfully requests that this court enter an order dismissing with prejudice any and 
all damage claims by Plaintiff other than Plaintiff's $/dollar amount of claim] sum certain claim for property damage. 
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Dated: /date of motion] 


[Name of defendant's attorney] 
Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
[Telephone number of attorney] 
[Bar number of attorney] 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesifji=m201 et seq. 


Legal Encyclopedias 


Waiver of sovereign immunity; United States, federal agency or personnel as party. Am. Jur. 2d, Administrative Law § 405 
Actions against the United States, generally. Am. Jur. 2d, United States $8 60 et seq. 
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8 30. Motion to dismiss— By United States— Breach of contract action 


Topic Summary References Correlation Table 
[Caption, see § 3] 


MOTION TO DISMISS 


INTRODUCTION 


Pursuant to Rule 12(b)(6) of the Rules of the United States Court of Federal Claims (“RCFC”), defendant, the United States, 
respectfully requests that the court dismiss the complaint of Plaintiff, /name of plaintiff], on the ground that Plaintiff has failed 
to state a claim on which relief can be granted. In support of its motion, defendant relies on the complaint, and the following: 


NATURE OF THE CASE 


In this case, Plaintiff alleges that the United States Department of Energy (“DOE”) breached a [year of agreement] agreement 
between the parties which established an “equity finalization implementation process.” That agreement is referred to as the 
“Equity Process Agreement.” Specifically, Plaintiff alleges both a breach of contract and breach of the implied covenant of 
good faith and fair dealing. 


The “finalization process" established by the Equity Process Agreement was used to determine the respective ownership interests 
of the parties in /name of field], an oil- and gas-producing unit in /name of state], [designation of area]. That “finalization 
process" included, in part, presentations from each party's designated Equity Finalization Team (*EFT") to an Independent 
Petroleum Engineer (“IPE”) and submissions to a DOE Assistant Secretary, who was designated by the Secretary of Energy 
to fulfill the statutory role of decision-maker. Plaintiff alleges that DOE breached the Equity Process Agreement because its 
counsel served in conflicting roles as advisor to the DOE equity team and as advisor to the Assistant Secretary, and by engaging 
in prohibited ex parte communications with the IPE and the Assistant Secretary assigned to consider the parties' presentations 
and make a determination regarding their ownership interests. 


Based on this alleged breach of the Equity Process Agreement, Plaintiff seeks the attorney's fees and other costs and expenses 
it incurred in participating in the equity redetermination proceedings during the finalization process. 
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STATEMENT OF THE ISSUES 


Whether the Equity Process Agreement entered into by the parties conferred jurisdiction on this court to consider Plaintiff's 
complaint. 


Whether Plaintiffs claims are barred by the terms of the Equity Process Agreement agreed on by the parties. 


Whether attorney's fees and expenses incurred by Plaintiff while participating in the equity redetermination proceedings are 
recoverable in this court as damages for an alleged breach of contract. 


Whether Plaintiff can establish that the damages it seeks were caused by the alleged breach of contract and, if not, whether 
Plaintiff is barred from recovering those damages as a matter of law. 


STATEMENT OF FACTS 


The facts relevant to this motion are numerous, but relatively straight-forward. The facts are developed largely from Plaintiff's 
complaint. For purposes of this motion only, we accept as true and correct the allegations within Plaintiffs complaint. Should 
the court deny this motion, we respectfully reserve the right to challenge the allegations within Plaintiff's complaint. 


In [year of combination], [name of plaintiff] and [name of plaintiff's predecessor], the predecessor of Plaintiff, combined the 
operations of their respective ownership interests in the oil and gas fields of [designation of area] in a unitization agreement 
commonly referred to as the [identification of year] Unit Plan Contract or UPC. A unitization agreement is a contract under 
which owners of interests in a common oil or gas field combine their respective interests and agree to produce commonly, with 
each owner receiving a share of all production from the common unit. Compl. /designation of paragraph]. 


The /identification of year] Unit Plan Contract provided that the owners' respective interests were subject to redetermination, 
at the request of either party, based on, for example, the development of more accurate information regarding the subterranean 
geology and a variation of commercially productive oil and gas bearing formations. Compl. /designation of paragraphs]. Such 
redeterminations, which were retroactive to /specification of retroactive date], occurred from time to time between [range of 
years]. 


The /identification of year] Unit Plan Contract expressly left the authority to resolve any disputes between the parties solely at 
the discretion of /title of official]. For example, the UPC created an “Engineering Committee" which consisted of petroleum 
engineers or geologists representing both /name of plaintiff] and [name of plaintiff's predecessor]. Compl. [designation of 
paragraph]. The Engineering Committee was, among other things, authorized to determine, 1f unanimous, revisions in the 
percentage participation ofthe parties in the production from any commercially productive zone underlying lands in /designation 
of area]. Id., pp. [designation of pages]. Any revision unanimously agreed on by the Engineering Committee would become 
binding on both /name of plaintiff] and [name of plaintiff's predecessor]. However, the UPC provided that 1f the Engineering 
Committee was unable to agree unanimously upon any such proposed revision, /title of official] would determine what revision, 
if any, would be made. Id., p. /designation of page]. In turn, [number of section] of the UPC stated, in relevant part, that 1f the 
Engineering Committee was unable to agree unanimously on any matter subject to determination by it, the Committee would 
notify both /name of plaintiff] and [name of defendant] and would refer the matter to /title of official] for determination. [Title 
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of official] on [his/her] own initiative could, and on the request of /name of plaintiff's predecessor] was required to, then submit 
the matter to an independent petroleum engineer, to be selected by /him/her], for the purpose of securing an advisory report on 
the matter from the engineer. After consideration of the matter, /title of official] was required to render [his/her] decision and 
the decision in each such instance would be final and binding on /name of plaintiff] and [name of plaintiff's predecessor]. 


Finally, the /identification of year] Unit Plan Contract authorized /title of official] to terminate the contract at any time in /his/ 
her] discretion, subject to the approval ofthe President and after /number of months] months written notice to /name of plaintiff's 
predecessor]. Compl. [designation of paragraph]. It also provided that termination would be followed by an adjustment of 
all rights and obligations, including the rights and obligations growing out of the costs incurred, and the respective quantities 
of production received, by /name of plaintiff] and [name of plaintiff's predecessor], respectively, under the contract, on a fair 
and equitable basis. Id. 


In /designation of year of enactment], Congress enacted the Naval Petroleum Reserve Production Act of 1976, and determined 
that the Navy's original goal in entering into the /identification of year] Unit Plan Contract (that is, to maintain /designation of 
area] in a state of readiness in case of national emergency) was no longer necessary. Rather, /name of plaintiff] was directed 
to produce /designation of area] at its maximum efficient rate. In [identification of year], Congress transferred authority over 
[designation of area] from [name of plaintiff] to the DOE pursuant to Section 307 of the Department of Energy Organization 
Act, Pub. L. 95-91. 


Almost 20 years later, in [identification of year], Congress passed the National Defense Authorization Act for Fiscal Year 1996, 
codified at 10 U.S.C.A. 8 7420. This statute required that DOE sell the United States' interest in /designation of area] within 
[number of years] years. The Secretary of Energy was also required by Congress to finalize the owners' equity interests in 
[designation of area]. The process developed by DOE to finalize the owners' equity interests is commonly referred to as the 
"equity finalization process." Compl. /designation of paragraph]. 


Congress left the finalization of the parties' equity interests to the sole discretion of the Secretary of Energy. /Citation of 
authorization act] specifically provided that any disputes between equity owners would be resolved in the manner provided 
in the Unit Plan Contract. 


AGREEMENT REGARDING EQUITY REDETERMINATION PROCESS 


In [identification of year], the parties agreed to “decouple” the sale of the United States' interest in /designation of area] from 
the equity finalization process mandated by statute, because the equity finalization process was taking longer than had been 
contemplated by Congress. Compl. /designation of paragraphs]. Specifically, on [date of agreements], DOE and Plaintiff 
entered into two agreements: the “Agreement Regarding Fixing of Equity Interest at /Designation of area] for Purposes of 
Sale,” (the “Decoupling Agreement") and the “Agreement Regarding Equity Redetermination Process,” (the “Equity Process 
Agreement"). The Decoupling Agreement fixed the ownership interests of DOE and Plaintiff for purposes of sales and decoupled 
the sale of the Government's share of /designation of area] from the equity finalization process, allowing the former to occur 
before completion of the latter. Compl. Exh. /designation of exhibit]. The Equity Process Agreement set forth procedures to 
finalize all equity interests in the unitized productive zones within /designation of area]. Compl. [designation of paragraphs]; 
Compl. Exhibit /designation of exhibit]. 


Regarding the procedures to be employed by the parties, the Equity Process Agreement established the exclusive means 
for resolution of disagreements regarding an equity finalization decision: the referral of Plaintiffs challenges of the equity 
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finalization decisions to the Department of Energy's Office of Hearings and Appeals (“OHA”). Id., [designation of page]. The 
parties specifically contemplated that the Secretary of Energy (or a designee) would issue a memorandum authorizing OHA 
to conduct the review established by the Equity Process Agreement and issue decisions based on that review. Id., [designation 


of page]. 


In addition, paragraph /designation of paragraph] of the agreement established that the decision of /title of official], or if 
that decision were challenged, the decision of the OHA, would be final, binding, and non-appealable. /d., [designation of 
pages]. It further states that Plaintiff and DOE had agreed, as an alternative to judicial resolution of any dispute regarding 
equity redetermination decisions, to submit any challenge to such decisions to OHA and to be bound by the results of such 
decisions, without right of any further administrative or judicial review or appeal. Further, DOE and Plaintiff each knowingly 
and voluntarily waived any and all rights it may have had to bring any judicial or administrative challenge to any decision by 
OHA. Complaint, Exhibit /designation of exhibit]. 


Finally, the Equity Process Agreement contains no provision addressing the payment of money to either party. As its title 
implies, it addresses only a process. 


ARGUMENT 


I. Standard of Review 


[Discussion of standard of review on motion to dismiss]. 


II. Plaintiff Has Failed to State a Claim on Which Relief Can Be Granted in This Court 


A. The Equity Process Agreement Did Not Create a Substantive Right Which Can Be Fairly Interpreted as Mandating 
Compensation to Plaintiff 








Plaintiff has failed to state a claim for which this court possesses jurisdiction to grant relief. Plaintiff cites the Tucker Act, 28 
U.S.C.A. 8 1491, as the basis of the court's jurisdiction. Compl. /designation of paragraph]. However, the Tucker Act does 
not create any substantive right of recovery against the United States for money damages. /Citation of cases]. Rather, it merely 
confers jurisdiction on the court whenever the substantive right exists. /Citation of case]. A Plaintiff, therefore, must look 
beyond this jurisdictional statute and establish a substantive right that entitles it to recover. [Citation of case]. Plaintiff cannot 
meet that burden here. 


A plaintiff such as Plaintiff that seeks to invoke the court's jurisdiction must present a claim for actual, presently due money 
damages from the United States. /Citation of case]. The claim must, of course, be for money. Claims against the United States 
for damages must arise from violation of the Constitution, a statute or regulation, or contractual rights which may be fairly 
interpreted as requiring the payment of compensation from the United States. /Citation of cases]. The substantive right claimed 
must be one which can be fairly interpreted as mandating compensation by the Federal Government for the damages sustained. 
[Citation of case]. A Plaintiff must, therefore, identify a separate statute or regulation or contract provision that creates a 
substantive right entitling it to the money damages it seeks. / Citation of case]. Even where the Government's alleged actions 
would constitute a violation of the terms of the parties' agreement, the contractual right violated by the Government still has to 
be fairly interpreted as requiring the government to pay money for the damage sustained. /Citation of cases]. 
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In this case, the substantive right that Plaintiff alleges was violated cannot be fairly interpreted as mandating the payment 
of compensation to Plaintiff. The Equity Process Agreement addressed a procedure by which the parties would present their 
positions to the IPE and the Assistant Secretary. It did not address or contemplate the payment of money under any condition. 
It did not create contractual rights which may be fairly interpreted as requiring the payment of compensation from the United 
States. [Citation of case]. Plaintiff s complaint does not indicate otherwise, either directly or implicitly. 


Here, the contractual provisions Plaintiff identifies do not entitle it to money damages. According to Plaintiff, DOE allegedly 
violated language within the Equity Process Agreement that prohibits statement of prohibition]. 


Even a critical review of this language leads to the inevitable legal conclusion that Plaintiff has failed to present a claim for 
actual, presently due money damages. /Citation of case]. This language does not in any way require the United States to pay 
money damages for any alleged damage sustained, or for that matter, to pay money under any circumstance. In sum, it does 
not contemplate the creation of rights to money in Plaintiff. 


Even assuming a violation of the procedures established by the Equity Process Agreement, the terms of that agreement simply 
cannot be fairly interpreted as requiring the Government to pay money. Those plain terms created no monetary obligation on 
the part of the Government under any circumstance. 


This is especially apparent because, as established below, the determination of the parties' final equity interests was made within 
an established statutory scheme that dictated clearly that any disputes regarding the method by which those interests would be 
determined was left to the final decision of /title of official]. Moreover, as also established below, the parties had established 
a limited administrative review process that would address review of the decision of /title of official]. Thus, to the extent that 
Plaintiff was, hypothetically, harmed by the decision of /title of official], that harm is to be addressed through that administrative 
review process. Clearly, the terms of the Equity Process Agreement cannot reasonably be read to provide a basis for money 
damages in light of this framework. 


B. Because This Dispute Arises in the Context of an Established Statutory Scheme That Does Not Contemplate 
Judicial Review, This Court Does Not Possess Jurisdiction to Consider Plaintiff's Complaint 








It is well-settled that the contract liability which 1s enforceable under the Tucker Act consent to suit does not extend to every 
agreement, understanding, or compact which can semantically be stated in terms of offer and acceptance or meeting of minds. 
[Citation of case]. Thus, the mere fact that Plaintiff s complaint alleges a breach of contract does not confer jurisdiction on this 
court. It is by now axiomatic that a contract dispute does not fall within the purview of the Tucker Act if Congress has placed 
jurisdiction to consider it elsewhere. / Citatin of cases]. As established below, this is such a case. 


1. /Title of Official] Had Maximum Discretion to Choose a Method to Make a Final Determination Regarding the 
Parties' Final Equity Interests 


The Equity Process Agreement was entered into between the parties to address specifically the equity finalization that was 
mandated as part of an integrated statutory scheme established by Congress. /Citation of authorization act]; see 10 U.S.C.A. 
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88 7420 et seq. This congressional scheme provides /title of official] with maximum discretion in establishing the final equity 
interests of the parties, and sets out the only avenue of relief for Plaintiff regarding disputes against DOE. 


[Citation of authorization act] established a specific statutory framework for the subsequent course of dealings between the 
parties. Specifically, Congress required /title of official] to enter into one or more contracts for the sale of all right, title, and 
interest of the United States in and to all lands owned or controlled by the United States inside /designation of area]. 


Congress also directly addressed the related issue of “equity finalization”, instructing /title of official] to finalize equity interests 
of the known oil and gas zones in /designation of area] in the manner provided. 


This authorizing language clearly gave /title of official] the discretion to determine the methods by which the final equity 
interest of the owners would be established. In such circumstances, where Congress has provided the head of an agency with 
discretion in determining a proper course, the Federal Circuit has ruled that this court does not possess jurisdiction under the 
Tucker Act. See [citation of case]. 


2. Congress Clearly Contemplated No Judicial Review of the Equity Finalization Process 


[Citation of authorization act] and the [identification of year] Unit Contract Plan together establish that any dispute between 
the parties was to be ultimately decided through an administrative process established by /title of official] and that the [title 
of official]'s decision would be final and binding for all purposes. /Citation of authorization act] does not contemplate any 
judicial involvement in the dispute process established by Congress. To the contrary, it contemplated clearly that any continuing 
equity redetermination dispute at the time of the equity finalization was to be resolved by /title of official] and that resolution 
would be final. 


Without question, disposition of Plaintiff s breach of contract claim would necessarily require this court to review a subject 
matter reserved for another forum, here an administrative one. See /citation of case] (where granting requested relief would 
require court to review the underlying subject matter that Congress had placed under the exclusive control of another forum, 
review under the Little Tucker Act was precluded). Accordingly, the court should decline Plaintiff's invitation to consider its 
Complaint. 


C. In the Absence of a Statute or Contract Provision Creating a Substantive Right Specifically to Recover Attorney 
Fees, They Are Unrecoverable in This Court 








Even assuming that the court were to find that the Equity Process Agreement provides Plaintiff with a substantive right to 
money damages, it plainly does not create a substantive right to recover the specific relief Plaintiff seeks here—attorney's fees 
and expenses. This court thus lacks authority to grant such relief. On this additional ground, Plaintiff's claim for attorney's fees 
and expenses does not state a claim in this court on which relief can be granted. 


Precedent from both the United States Court of Appeals for the Federal Circuit and the United States Court of Federal Claims 
establishes that Plaintiff has failed to state a claim for which relief can be granted. Plaintiff can point to no statute or regulation 
or contractual provision which may be fairly interpreted as requiring the payment of attorney's fees and expenses by the United 
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States. To the contrary, precedent establishes that the United States has not waived its sovereign immunity against this form of 
damages except in limited situations not applicable here. 


[Discussion of cases]. 


As the above cases indicate, the rule barring the award of attorney's fees is in part a result of the fact that the award of attorney's 
fees as damages is not typically within the contemplation of the parties. That is certainly the case here. 


Here, there is no statute authorizing an award of fees to Plaintiff. Nor does any contract provision provide for such relief. 
Consequently, in the absence of a specific waiver of sovereign immunity beyond any general waiver of immunity to suit, 
Plaintiff's attorney's fees cannot be awarded against the Government, whether as direct costs or as part of Plaintiff's damages 
for breach of contract. Accordingly, the court is constrained by Congress' limited waiver of sovereign immunity with respect to 
attorney's fees, regardless of the fact that Plaintiff characterizes such fees as contract damages. 


The fact that Plaintiff incurred these attorney's fees and expenses as part of the administrative process established to determine 
final equity interests does not alter the above analysis. Indeed, the equity finalization process was to serve as an alternative 
to litigation. The attorney's fees expended by Plaintiff were thus alternative to, and clearly akin to, litigation fees. There is no 
statutory or contractual basis under those circumstances to hold the Government liable for the attorney's fees Plaintiff chose 
to expend in this process. 


D. Plaintiff's Claims Are Barred by the Agreed-On Terms of the Equity Process Agreement 





The court should also dismiss this case because the parties reached an express agreement that judicial review was not available 
regarding the equity finalization. A long line of precedent has established that agreed-upon contract terms must be enforced. 
[Citation of cases]. 


Application of this rule is especially appropriate here, where the relevant statute certainly created no right in Plaintiff to pursue 
judicial review. To the contrary, as noted, Congress expressly stated that /title of official] was required to establish final equity 
interests and specified a clear intent /title of official/'s determination of any continuing equity predetermination dispute would 
be considered final. The /identification of year] Equity Process Agreement does not explicitly or implicitly wrest that discretion 
from /title of official]. At all times, and in all relevant documents, the final authority for the resolution of disputes remained 
within DOE. As established above, the Equity Process Agreement arose from a requirement imposed on /title of official] by 
Congress pursuant to the comprehensive statutory framework set forth in 10 U.S.C.A. §§ 7420 et seq. and, specifically, [citation 
of authorization act]. It expressly contemplated that /title of official] would be the final arbiter regarding any disputes between 
the parties concerning equity determinations. 


The terms of the Equity Process Agreement establish that the parties have knowingly and voluntarily waived judicial review 
of the equity finalization process. Indeed, the parties' subsequent dealings and agreements were entirely consistent with the 
legislative terms and intentions addressed above. 


The language of the Equity Process Agreement, with which Plaintiff concurred, makes it clear that the parties agreed that any 
dispute regarding the implementation process would be resolved administratively, by /title of official] or a designee. 
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Similarly, and more important, paragraph [designation of paragraph] of the [identification of year] Equity Process Agreement, 
after establishing that the decision of /title of official] or the OHA would be final, binding, and nonappealable, stated 
unequivocally, in relevant part, that Plaintiff and DOE agreed, as an alternative to judicial resolution of any dispute regarding 
equity redetermination decisions, to submit any challenge to such decisions to OHA and to be bound by the results thereof, 
without right of any further administrative or judicial review or appeal. This language is controlling and expresses an 
unequivocal bar to judicial actions such as the one Plaintiff has filed here. See [citation of case]. 


Despite the unequivocal language of the Equity Process Agreement, Plaintiff alleges in its complaint that there is no limitation 
on the resort to a court to remedy a breach of the Equity Process Agreement. Compl. /designation of paragraph]. This allegation 
is incorrect, as a matter of law. It is an argument based on semantics, but not substance. It is wholly controverted by both the 
statutory language and the language in the agreement itself quoted above, both of which uniformly establish a bar to any court 
involvement. 


There is no reasoned or legal basis to isolate the procedural issue raised by Plaintiff from the statutory scheme established by 
Congress or its own contractual waiver of the judicial process. Although Plaintiff purports to challenge only the procedures 
related to the final equity determination (based on allegedly improper ex parte communications), it is clear that what Plaintiff is 
really challenging is /title of official/'s determination of final equity itself. This is clear from, foremost, the plain language of the 
complaint itself. In it, Plaintiff argues that it has been deprived of the benefit of an independent and impartial decision from the 
[title of official]. Compl. [designation of paragraph]. This argument goes to the very core of [title of official/'s determination of 
final equity. Because the statute, the protocol, and the Equity Process Agreement all establish that this determination would be 
final, binding and nonappealable unless reviewed by OHA, and not susceptible to any other judicial or administrative challenge, 
this court does not possess jurisdiction to consider it. 


Notably, although judicial review is foreclosed in this case, an avenue of review is available to Plaintiff. Under the limitations 
agreed on by Plaintiff and DOE in the Equity Process Agreement, /title of official/'s decisions could be, have been, and now are 
being challenged by Plaintiff before the OHA, the administrative body selected by the parties to adjudicate disputes regarding 
those decisions. Thus, as addressed below, there is no reason to view Plaintiff as being deprived of an appropriate remedy in 
this matter. 


E. Because the Damages Plaintiff Seeks Could Not Have Been Caused by the Alleged Breach of Contract, Plaintiff Is 
Barred from Recovering Those Damages as a Matter of Law 








Not every alleged injury resulting from an alleged breach of contract is remediable in damages. [Citation of cases]. Instead, 
there must be a direct causal relationship established between the alleged breach and the damages sought to be recovered. Zd. 


Any claim arising under a contract begins with the general premise that a contractor must show three necessary elements— 
liability, causation, and resultant injury. / Citation of case]. Thus, absent tangible proof of damages, appellant may not recover 
for an alleged injury. / Citation of cases]. 


A final basis for the court to dismiss Plaintiff s complaint is that the recovery it seeks—attorney's fees and other expenses— 
were not damages caused by the breach of contract alleged by Plaintiff. As noted, it is well established that to recover for breach 
of contract, a party must allege and establish not only a valid contract between the parties that created an obligation or duty, and 
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a breach of that duty, but also that there were damages caused by the breach. /Citation of cases]. In this case, Plaintiff cannot 
establish that the damages it seeks were caused by the breach it alleges. 


It is beyond dispute that Plaintiff would have incurred those attorney's fees and expenses it now seeks from the Government as 
a cost of participating in the finalization process, regardless of whether the alleged breach took place. Simply stated, as a matter 
of timing, the purported ex parte communications could not have, and did not, cause those attorney's fees and expenses to be 
incurred. Plaintiff has not alleged, and cannot allege, otherwise. To the contrary, Plaintiff alleges clearly that it learned of the 
purported ex parte communications through DOE's [identification of year] responses to FOIA requests, a time well after it had 
participated in the equity finalization proceedings. Compl. /designation of paragraphs]. Therefore, it is clear that the purported 
ex parte communications could not have affected or influenced the amount of expenses and costs Plaintiff incurred during the 
equity finalization process. Plaintiff alone determined how much to expend during that process, and any purported breach by 
DOE did not cause the amount of those expenditures to increase. 


Moreover, as noted above, assuming such a breach of contract did occur, the only real potential harm to Plaintiff would be 
a decision that overstated the amount of equity to which DOE was entitled and understated the amount of equity to which 
Plaintiff was entitled. However, the Equity Process Agreement provides an exclusive avenue through which that decision can 
be reviewed, and Plaintiff has exercised its right to use that exclusive avenue. Compl. Exh. /designation of exhibit]. Thus, it 
is premature and speculative for Plaintiff to even allege that it has been harmed in any manner by the alleged breach of the 
Equity Process Agreement. If [title of official/'s decision is ultimately overturned, the OHA can modify it in Plaintiff's favor 
and, as a result, Plaintiff would not be harmed. Conversely, if the OHA sustains /title of official]'s decision, then it will be 
established that Plaintiff again was not harmed because OHA, as the final review authority, determined the question of law on a 
de novo basis. Id., p. [designation of page]. Thus, any allegation of damages caused by the purported breach is both speculative 
and groundless. See /citation of cases]. Given the undisputed fact that Plaintiff has recourse before the OHA for the only real 
damage that it could potentially suffer as a result of the alleged breach, Plaintiff is unable to clearly establish a reasonable 
probability of damage. /Citation of case]. 


Finally, for the reasons explained above, an award of Plaintiff's attorney's fees and costs incurred as a result of participating 
in the equity finalization process would constitute an unwarranted windfall to Plaintiff. The Equity Process Agreement did 
not contemplate that either party would pay the other's costs and expenses. More important, any potential harm that may have 
resulted from the alleged breach of the procedural agreement will be mitigated fully by the OHA's independent consideration 
of Plaintiff's challenge to the equity determination reached by /title of official]. Plaintiff has agreed to the administrative review 
process, and permitting it to recover attorney's fees and costs in addition to the reliefto which it is entitled under that contractually 
mandated process would constitute a windfall. See [citation of case]. 


CONCLUSION 


For these reasons, defendant, the United States, respectfully requests that the court grant this motion and dismiss Plaintiff's 
complaint, with prejudice. 


Dated: /date of motion] 


[Name of defendant's attorney] 
Attorney for Defendant 

[Name of law firm] 

[Address of attorney] 
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[Bar number of attorney] 
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24A Am. Jur. Pl. & Pr. Forms United States § 31 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
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II. Forms 


8 31. Judgment- For plaintiff—Damages 


Topic Summary References Correlation Table 
[Caption, see § 2] 


JUDGMENT 


This cause came on regularly for trial before the court, sitting without a jury, the Honorable /name of judge], District Judge, 
presiding, with /name of counsel for plaintiff] appearing as attorney for plaintiff and /name of counsel for defendant] appearing 
as attorney for defendant United States of America; the issues having been tried; and the court having made its findings of fact 
and conclusions of law and a decision having been rendered; 


It is ordered and adjudged that plaintiff recover from defendant United States of America the sum of $/dollar amount of 
damages] as damages, with interest on that amount at the rate of /percentage of interest]% per annum from /date of breach], 
until paid, together with costs of this proceeding in the sum of $/total dollar amount of damages]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
Entered on /date of entry]. 


[Name of court clerk] 
Clerk of court 


Notes 


West's Key Number Digest 


West's Key Number Digest, United Statesi32201 et seq. 
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Legal Encyclopedias 


Form and content of judgments. Am. Jur. 2d, Judgments $8 57 et seq. 


Actions against the United States, generally. Am. Jur. 2d, United States $8 60 et seq. 
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24A Am. Jur. Pl. & Pr. Forms United States 8 32 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
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II. Forms 


8 32. Judgment— For plaintiff— Permanent injunction and damages 


Topic Summary References Correlation Table 
[Caption, see § 2] 


JUDGMENT 


This action came on for trial before the court, the Honorable /name of judge], District Judge, presiding. The issues having been 
tried, it appears to the court that /statement of reasons justifying issuance of injunction]. Therefore, and in accordance with the 
findings of fact and conclusions of law made in this proceeding, 


It is ordered and adjudged that defendant United States of America, and its agents, employees, attorneys, and those persons 
in active concert or participation with them, are permanently enjoined and restrained from /description of enjoined activity in 
reasonable detail]. 


It is further ordered and adjudged that plaintiff recover of defendant the sum of $/dollar amount of damages] as damages, and 
costs of this proceeding, taxed at $/dollar amount of costs of proceeding]. 


Dated: /date of judgment] 
[Name of judge] 

[Title of judge] 

Entered on /date of entry]. 


[Name of court clerk] 
Clerk of court 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, United Statesiji=m201 et seq. | 


Legal Encyclopedias 


Injunctive relief, generally. Am. Jur. 2d, Injunctions $8 1 et seq. 


Actions against the United States, generally. Am. Jur. 2d, United States §§ 60 et seq. 
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